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7KLV�VHWWOHPHQW�DJUHHPHQW��³6HWWOHPHQW´�RU�³6HWWOHPHQW�$JUHHPHQW´�� LV� HQWHUHG� LQWR�E\�

3ODLQWLIIV�6WHYH�+HVVH�DQG�$GDP�%X[EDXP��³3ODLQWLIIV´�RU�³&ODVV�5HSUHVHQWDWLYHV´���LQGLYLGXDOO\�

DQG�RQ�EHKDOI�RI�WKH�6HWWOHPHQW�&ODVV��GHILQHG�KHUHLQ���DQG�E\�'HIHQGDQW�*RGLYD�&KRFRODWLHU��,QF��

�³*RGLYD´�� �FROOHFWLYHO\�ZLWK� WKH�3ODLQWLIIV�� WKH� ³3DUWLHV´��� LQ� WKH� DERYH�FDSWLRQHG�DFWLRQ��7KLV�

6HWWOHPHQW�$JUHHPHQW�LV�LQWHQGHG�E\�WKH�3DUWLHV�WR�IXOO\�DQG�ILQDOO\�UHVROYH��GLVFKDUJH��DQG�VHWWOH�

WKH�5HOHDVHG�&ODLPV��DV�GHILQHG�KHUHLQ��VXEMHFW�WR�WKH�WHUPV�DQG�FRQGLWLRQV�VHW�IRUWK�EHORZ��DQG�

WKH�DSSURYDO�RI�WKH�'LVWULFW�&RXUW��

5(&,7$/6�

�� 2Q� -DQXDU\� ���� ������3ODLQWLII� 6WHYH�+HVVH� FRPPHQFHG� D� SURSRVHG� FODVV� DFWLRQ� LQ� WKH�

6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN�DJDLQVW�*RGLYD�LQ�Hesse v. Godiva Chocolatier, Inc. 1R��

�����FY�������$-1�� LQ� FRQQHFWLRQ� ZLWK� *RGLYD¶V� PDUNHWLQJ� DQG� VDOH� RI� LWV� FKRFRODWH�

SURGXFWV��WKH�³+HVVH�$FWLRQ´���

�� 2Q�-DQXDU\�����������3ODLQWLII�$GDP�%X[EDXP�DOVR�FRPPHQFHG�D�SURSRVHG�FODVV�DFWLRQ�

LQ�WKH�1RUWKHUQ�'LVWULFW�RI�&DOLIRUQLD�DJDLQVW�*RGLYD�LQ�Buxbaum v. Godiva Chocolatier, 
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Inc.�� 1R�� �����FY�������'05�� LQ� FRQQHFWLRQ�ZLWK� *RGLYD¶V�PDUNHWLQJ� DQG� VDOH� RI� LWV�

FKRFRODWH�SURGXFWV��WKH�³%X[EDXP�$FWLRQ´��� �

�� 2Q�0DUFK����������IRU�SXUSRVHV�RI�MXGLFLDO�HIILFLHQF\��WKH�%X[EDXP�$FWLRQ�ZDV�YROXQWDULO\�

GLVPLVVHG�ZLWKRXW�SUHMXGLFH���

�� 2Q�0DUFK����������3ODLQWLIIV�ILOHG�D�)LUVW�$PHQGHG�&ODVV�$FWLRQ�&RPSODLQW�DJDLQVW�*RGLYD�

�WKH�³$FWLRQ´����

�� 2Q�$SULO� ���� ������*RGLYD� ILOHG� D�0RWLRQ� WR�'LVPLVV� WKH�)LUVW�$PHQGHG�&ODVV�$FWLRQ�

&RPSODLQW���

�� 2Q�0D\�����������3ODLQWLIIV�RSSRVHG�WKH�0RWLRQ�WR�'LVPLVV���

�� 2Q�-XQH����������*RGLYD�ILOHG�D�UHSO\�LQ�VXSSRUW�RI�LWV�0RWLRQ�WR�'LVPLVV���

�� 2Q�0D\�����������WKH�&RXUW�JUDQWHG�LQ�SDUW�DQG�GHQLHG�LQ�SDUW�WKH�0RWLRQ�WR�'LVPLVV��

�� 2Q�-XQH�����������*RGLYD�ILOHG�DQ�$QVZHU�WR�WKH�)LUVW�$PHQGHG�&ODVV�$FWLRQ�&RPSODLQW���

��� 7KH� 3DUWLHV� KDYH� HQJDJHG� LQ� VXEVWDQWLDO� GLVFRYHU\�� LQFOXGLQJ� PXOWLSOH� URXQGV� RI�

LQWHUURJDWRULHV��GRFXPHQW�UHTXHVWV��DQG�UHTXHVWV�IRU�DGPLVVLRQ��DQG�H[WHQVLYH�GRFXPHQW�

UHYLHZ��3ODLQWLIIV�KDYH�DOVR�FRQVXOWHG�H[SHUWV�LQ�ILHOGV�RI�VWDWLVWLFV�DQG�HFRQRPLFV�DQG�WKH�

FKRFRODWH�LQGXVWU\�ZLWK�UHVSHFW�WR�WKHLU�FODLPV���

��� 7KH�3DUWLHV�KDYH�DOVR�HQJDJHG�LQ�H[WHQVLYH�DUP¶V�OHQJWK�VHWWOHPHQW�QHJRWLDWLRQV�VSDQQLQJ�

WZR�PHGLDWLRQ�VHVVLRQV��2Q�0DUFK����������WKH�3DUWLHV�SDUWLFLSDWHG�LQ�D�GD\�ORQJ�PHGLDWLRQ�

VHVVLRQ�ZLWK�-LOO�6SHUEHU�RI�-XGLFDWH�:HVW��7KH�3DUWLHV�GLG�QRW�UHDFK�VHWWOHPHQW�GXULQJ�WKLV�

PHGLDWLRQ���

��� 2Q�$SULO����������WKH�3DUWLHV�SDUWLFLSDWHG�LQ�D�VHFRQG�PHGLDWLRQ�VHVVLRQ�ZLWK�0V��6SHUEHU��

7KH� 3DUWLHV� ZHUH� VWLOO� XQDEOH� WR� UHDFK� VHWWOHPHQW� GXULQJ� WKLV� PHGLDWLRQ�� DOWKRXJK� WKH\�
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DJUHHG�WR�FRQWLQXH�WR�QHJRWLDWH�WKH�PDWHULDO�WHUPV�RI�WKH�6HWWOHPHQW�XQGHU�WKH�DXVSLFHV�RI�

0V��6SHUEHU���

��� ,Q� WKH� VXEVHTXHQW� ZHHNV�� WKH� 3DUWLHV� FRQWLQXHG� WR� HQJDJH� LQ� VHWWOHPHQW� QHJRWLDWLRQV�

UHJDUGLQJ�DGGLWLRQDO�WHUPV�RI�D�VHWWOHPHQW��FXOPLQDWLQJ�LQ�WKH�H[HFXWLRQ�RI�D�0HPRUDQGXP�

RI�8QGHUVWDQGLQJ�RQ�0D\����������2QO\�DIWHU�UHDFKLQJ�DJUHHPHQW�RQ�WKH�VXEVWDQWLYH�WHUPV�

RI�UHOLHI�IRU�WKH�&ODVV�GLG�&ODVV�&RXQVHO�HQJDJH�LQ�DQ\�GLVFXVVLRQ�UHJDUGLQJ�UHFRYHU\�RI�

DWWRUQH\V¶�IHHV�DQG�FRVWV���

��� 7KHUHDIWHU��WKH�3DUWLHV�HQJDJHG�LQ�FRQILUPDWRU\�GLVFRYHU\��$PRQJ�RWKHU�WKLQJV��3ODLQWLIIV�

UHYLHZHG�DGGLWLRQDO�GRFXPHQWV�UHODWLQJ�WR�WKH�QDWXUH�RI�3ODLQWLIIV¶�FODLPV�DQG�WKH�SURGXFWV�

DW� LVVXH��7KH�3DUWLHV� KDYH� KDG� D� IXOO� DQG� IDLU� RSSRUWXQLW\� WR� HYDOXDWH� WKH� VWUHQJWKV� DQG�

ZHDNQHVVHV�RI�WKHLU�UHVSHFWLYH�SRVLWLRQV���

��� $IWHU�FRPSOHWLQJ�H[WHQVLYH�GLVFRYHU\��WKH�3DUWLHV�ILQDOL]HG�DQG�H[HFXWHG�WKLV�6HWWOHPHQW�

$JUHHPHQW���

��� :HLJKLQJ�WKH�ULVNV�DQG�XQFHUWDLQWLHV�RI�FRQWLQXHG�OLWLJDWLRQ�DQG�DOO�IDFWRUV�EHDULQJ�RQ�WKH�

PHULWV�RI�VHWWOHPHQW��3ODLQWLIIV�DQG�&ODVV�&RXQVHO�DUH�VDWLVILHG�WKDW�WKH�WHUPV�DQG�FRQGLWLRQV�

RI�WKLV�VHWWOHPHQW�DUH�IDLU��UHDVRQDEOH��DGHTXDWH��DQG�LQ�WKH�EHVW�LQWHUHVWV�RI�WKH�&ODVV��

��� *RGLYD�� ZKLOH� FRQWLQXLQJ� WR� GHQ\� DOO� DOOHJDWLRQV� RI� ZURQJGRLQJ�� DQG� GLVFODLPLQJ� DOO�

OLDELOLW\�ZLWK�UHVSHFW�WR�DOO�FODLPV��FRQVLGHUV�LW�GHVLUDEOH�WR�UHVROYH�WKH�$FWLRQ�RQ�WKH�WHUPV�

VWDWHG�KHUHLQ�WR�DYRLG�IXUWKHU�H[SHQVH��LQFRQYHQLHQFH��DQG�EXUGHQ�DVVRFLDWHG�ZLWK�IXUWKHU�

OLWLJDWLRQ�� DQG� WKHUHIRUH� GHWHUPLQHV� WKDW� WKLV� 6HWWOHPHQW�$JUHHPHQW� LV� LQ� *RGLYD¶V� EHVW�

LQWHUHVWV��

��� 12:��7+(5()25(��ZLWKRXW�DQ\�DGPLVVLRQ�RU�FRQFHVVLRQ�RI�OLDELOLW\�RU�ZURQJGRLQJ�RU�

WKH�ODFN�RI�PHULW�RI�DQ\�GHIHQVH�ZKDWVRHYHU�E\�*RGLYD��RU�DQ\�DGPLVVLRQ�RU�FRQFHVVLRQ�RI�
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WKH�ODFN�RI�PHULW�RI�WKLV�$FWLRQ�ZKDWVRHYHU�E\�3ODLQWLIIV��LW�LV�KHUHE\�VWLSXODWHG�DQG�DJUHHG�

E\� WKH� XQGHUVLJQHG�� RQ� EHKDOI� RI� 3ODLQWLIIV�� WKH� 6HWWOHPHQW�&ODVV�� DQG� *RGLYD�� WKDW� WKH�

$FWLRQ�DQG�DOO�FODLPV�RI�WKH�6HWWOHPHQW�&ODVV�EH�VHWWOHG��FRPSURPLVHG��DQG�GLVPLVVHG�RQ�

WKH�PHULWV�DQG�ZLWK�SUHMXGLFH��VXEMHFW�WR�&RXUW�DSSURYDO�DV�UHTXLUHG�E\�)HGHUDO�5XOHV�RI�

&LYLO�3URFHGXUH�����RQ�WKH�WHUPV�DQG�FRQGLWLRQV�VHW�IRUWK�KHUHLQ�DQG�XSRQ�WKH�(IIHFWLYH�

'DWH��DV�GHILQHG�EHORZ����

��� (DFK�3DUW\�DIILUPV�WKDW�WKH�5HFLWDOV�DERYH�DUH�WUXH�DQG�DFFXUDWH�DQG�DUH�KHUHE\�PDGH�D�SDUW�

RI�WKLV�6HWWOHPHQW�$JUHHPHQW��

,� '(),1,7,216�

$V�XVHG�LQ�WKLV�6HWWOHPHQW�$JUHHPHQW�DQG�WKH�([KLELWV�KHUHWR��LQ�DGGLWLRQ�WR�DQ\�GHILQLWLRQV�

VHW�IRUWK�HOVHZKHUH�LQ�WKLV�6HWWOHPHQW�$JUHHPHQW��WKH�IROORZLQJ�WHUPV�VKDOO�KDYH�WKH�PHDQLQJV�VHW�

IRUWK�LQ�6HFWLRQ�,�EHORZ��8QOHVV�RWKHUZLVH�LQGLFDWHG��GHILQHG�WHUPV�LQFOXGH�WKH�SOXUDO�DV�ZHOO�DV�

WKH�VLQJXODU��7KH�UHFLWDOV�DERYH�DQG�GHILQLWLRQV�VWDWHG�EHORZ�DUH�LQFRUSRUDWHG�LQWR�WKLV�$JUHHPHQW�

DQG�PDGH�D�SDUW�RI�WKLV�$JUHHPHQW�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

��� ³$FWLRQ´�PHDQV�WKH�FODVV�DFWLRQ�FDSWLRQHG�Hesse, et al. v. Godiva Chocolatier, Inc.��1R��

�����FY�������$-1��LQ�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�

<RUN��

��� ³$JUHHPHQW´�RU�³6HWWOHPHQW�$JUHHPHQW´�PHDQV�WKLV�VHWWOHPHQW�DJUHHPHQW�LQ�LWV�HQWLUHW\��

LQFOXGLQJ�DQ\�DQG�DOO�RI�LWV�([KLELWV�DWWDFKHG�KHUHWR�DQG�LQFRUSRUDWHG�KHUHLQ��

��� ³&$)$�1RWLFH´�PHDQV� WKH� QRWLFH�ZKLFK�*RGLYD� RU� WKH�6HWWOHPHQW�$GPLQLVWUDWRU� VKDOO�

VHUYH�XSRQ�WKH�DSSURSULDWH�6WDWH�DQG�)HGHUDO�RIILFLDOV��SURYLGLQJ�QRWLFH�RI� WKH�SURSRVHG�

VHWWOHPHQW�LQ�FRPSOLDQFH�ZLWK����8�6�&�����������
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��� ³&ODLP�'HDGOLQH´�PHDQV� WKH�GDWH�WR�EH�VHW�E\�WKH�&RXUW�DV�WKH�GHDGOLQH�IRU�6HWWOHPHQW�

&ODVV�0HPEHUV� WR� VXEPLW�&ODLP�)RUPV��DQG�ZKLFK�VKDOO�EH� D� WRWDO�RI�RQH�KXQGUHG�DQG�

WZHQW\�������FDOHQGDU�GD\V��EHJLQQLQJ�DIWHU�WKH�1RWLFH�'DWH��

��� ³&ODLP�)RUP´�PHDQV�WKH�GRFXPHQW�ZKLFK�6HWWOHPHQW�&ODVV�0HPEHUV�PXVW�VXEPLW�WR�WKH�

6HWWOHPHQW� $GPLQLVWUDWRU� LQ� RUGHU� WR� REWDLQ� WKH� 6HWWOHPHQW� %HQHILW�� 6HWWOHPHQW� &ODVV�

0HPEHUV�PD\�FRPSOHWH�WKH�&ODLP�)RUP�RQ�WKH�6HWWOHPHQW�:HEVLWH��VXEVWDQWLDOO\�LQ�WKH�

IRUP�RI�([KLELW� ��KHUHWR�� DQG� VXEPLW� LW� HOHFWURQLFDOO\� WR� WKH�6HWWOHPHQW�$GPLQLVWUDWRU��

$OWHUQDWLYHO\�� 6HWWOHPHQW� &ODVV�0HPEHUV�PD\� REWDLQ� D� KDUG� FRS\� RI� WKH� &ODLP� )RUP��

VXEVWDQWLDOO\� LQ� WKH� IRUP� RI�([KLELW� �� KHUHWR�� E\� GRZQORDGLQJ� LW� IURP� WKH� 6HWWOHPHQW�

:HEVLWH�RU�UHTXHVWLQJ�LW� IURP�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�� ,I�XVLQJ�D�KDUG�FRS\�RI�WKH�

&ODLP� )RUP�� 6HWWOHPHQW� &ODVV�0HPEHUV� PXVW� PDLO� WKH� &ODLP� )RUP� WR� WKH� 6HWWOHPHQW�

$GPLQLVWUDWRU�� 7KH� &ODLP� )RUP� PD\� EH� PRGLILHG� DV� QHFHVVDU\� WR� FRPSO\� ZLWK� WKH�

SURYLVLRQV�RI�DQ\�RUGHU�E\�WKH�&RXUW��

��� ³&ODLPV�3HULRG´�PHDQV�WKH�SHULRG�RI�WLPH�IURP�WKH�1RWLFH�'DWH�XQWLO�WKH�&ODLP�'HDGOLQH��

��� ³&ODLPDQW´�PHDQV�D�6HWWOHPHQW�&ODVV�0HPEHU�WKDW�VXEPLWV�D�&ODLP�)RUP��

��� ³&ODVV�&RXQVHO´�RU�³3ODLQWLIIV¶�&RXQVHO´�PHDQV�WKH�ODZ�ILUPV�RI�)DUXTL�	�)DUXTL��//3�

DQG�WKH�:DQG�/DZ�)LUP��3�&��

��� ³&ODVV�3HULRG´�RU�³6HWWOHPHQW�&ODVV�3HULRG´�PHDQV�WKH�SHULRG�RI�WLPH�IURP�-DQXDU\�����

�����WKURXJK�WKH�GDWH�3UHOLPLQDU\�$SSURYDO�LV�JUDQWHG��

��� ³&ODVV� 5HSUHVHQWDWLYHV´� RU� ³3ODLQWLIIV´� PHDQV� 3ODLQWLIIV� 6WHYH� +HVVH� DQG� $GDP�

%X[EDXP��
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��� ³&ODVV�5HSUHVHQWDWLYH�6HUYLFH�$ZDUG´�PHDQV�WKH�PRQHWDU\�DZDUG��VRXJKW�E\�DSSOLFDWLRQ�

DQG�DSSURYHG�E\�WKH�&RXUW��ZKLFK�LV�SD\DEOH�WR�WKH�&ODVV�5HSUHVHQWDWLYHV�IRU�WKHLU�HIIRUWV�

DQG�GLOLJHQFH�LQ�SURVHFXWLQJ�WKLV�$FWLRQ�RQ�EHKDOI�RI�WKH�6HWWOHPHQW�&ODVV��

��� ³&RXUW´�PHDQV�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN��WKH�

+RQRUDEOH�$OLVRQ�-��1DWKDQ�SUHVLGLQJ��

��� ³Cy Pres�5HFLSLHQW´�PHDQV�3XEOLF�-XVWLFH�)RXQGDWLRQ��RU�DQ\�RWKHU�QRQ�SURILW�RUJDQL]DWLRQ�

WKDW�PD\�EH�PXWXDOO\�DJUHHG�XSRQ�E\�WKH�3DUWLHV�DQG�DSSURYHG�E\�WKH�&RXUW���

��� ³'HIHQGDQW´�RU�³*RGLYD´�PHDQV�*RGLYD�&KRFRODWLHU��,QF��

��� ³'HIHQGDQW¶V�&RXQVHO�´�³'HIHQVH�&RXQVHO�´�RU�³*RGLYD¶V�&RXQVHO´�PHDQV�WKH�ODZ�ILUP�

RI�3HUNLQV�&RLH�//3��

��� ³'LUHFW�1RWLFH´�PHDQV� QRWLFH� RI� WKH� SURSRVHG� 6HWWOHPHQW�� VXEVWDQWLDOO\� LQ� WKH� IRUP� RI�

([KLELW���KHUHWR��WR�EH�HPDLOHG�GLUHFWO\�WR�3HUVRQV�IRU�ZKRP�*RGLYD�PDLQWDLQV�PDUNHWLQJ�

RU�OR\DOW\�HPDLO�DGGUHVVHV��7KH�'LUHFW�1RWLFH�PD\�EH�PRGLILHG�DV�QHFHVVDU\�WR�FRPSO\�ZLWK�

WKH�SURYLVLRQV�RI�DQ\�RUGHU�E\�WKH�&RXUW���

��� ³(IIHFWLYH�'DWH´�PHDQV�WKH�GDWH�RQ�ZKLFK�WKH�&RXUW�HQWHUV�D�)LQDO�$SSURYDO�2UGHU�DQG�

)LQDO�-XGJPHQW��LI�QR�DSSHDO�LV�WDNHQ��,I�DQ�DSSHDO�LV�WDNHQ��WKH�(IIHFWLYH�'DWH�VKDOO�PHDQ�

WKH� ILUVW� GDWH� DOO� DSSHOODWH� ULJKWV� ZLWK� UHVSHFW� WR� WKH� )LQDO� $SSURYDO� 2UGHU� DQG� )LQDO�

-XGJPHQW�KDYH�H[SLUHG�RU�EHHQ�H[KDXVWHG�LQ�VXFK�D�PDQQHU�DV�WR�DIILUP�WKH�)LQDO�$SSURYDO�

2UGHU�DQG�)LQDO�-XGJPHQW��

��� ³)LQDO�$SSURYDO�+HDULQJ´�PHDQV� WKH�KHDULQJ� WKDW� LV� WR� WDNH�SODFH�DIWHU� WKH�HQWU\�RI� D�

3UHOLPLQDU\� $SSURYDO� 2UGHU� DQG� DIWHU� WKH� 1RWLFH� 'DWH� IRU� SXUSRVHV� RI�� inter alia�� �D��

GHWHUPLQLQJ�ZKHWKHU� WKH�6HWWOHPHQW�$JUHHPHQW� VKRXOG�EH� DSSURYHG�DV� IDLU�� UHDVRQDEOH��

�������� �������� ��
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DGHTXDWH���E��HQWHULQJ�WKH�)LQDO�$SSURYDO�2UGHU�DQG�)LQDO�-XGJPHQW�DQG�GLVPLVVLQJ�WKH�

$FWLRQ�ZLWK�SUHMXGLFH��DQG��F��UXOLQJ�XSRQ�D�)HH�$SSOLFDWLRQ��

��� ³)HH�$SSOLFDWLRQ´�PHDQV�WKH�PRWLRQ�IRU�D�)HH�$ZDUG�DQG�&ODVV�5HSUHVHQWDWLYH�6HUYLFH�

$ZDUGV��ZKLFK�3ODLQWLIIV�ZLOO�ILOH�DW�OHDVW�WKLUW\�ILYH������FDOHQGDU�GD\V�EHIRUH�WKH�)LQDO�

$SSURYDO�+HDULQJ���

��� ³)HH�$ZDUG´�PHDQV�DQ�DZDUG�RI�UHDVRQDEOH�DWWRUQH\V¶�IHHV��FRVWV�DQG�H[SHQVHV�VRXJKW�E\�

DSSOLFDWLRQ�DQG�DSSURYHG�E\�WKH�&RXUW��ZKLFK�LV�SD\DEOH�WR�&ODVV�&RXQVHO��

��� ³)LQDO� $SSURYDO´� RU� ³)LQDO� $SSURYDO� 2UGHU´� PHDQV� WKH� &RXUW¶V� HQWU\� RI� DQ� 2UGHU�

IROORZLQJ�WKH�)LQDO�$SSURYDO�+HDULQJ��DSSURYLQJ�WKH�6HWWOHPHQW�SXUVXDQW�WR�WKH�WHUPV�DQG�

FRQGLWLRQV� RI� WKLV� 6HWWOHPHQW� $JUHHPHQW� ZLWKRXW� PDWHULDO� FKDQJH� DQG� FRQILUPLQJ� WKH�

FHUWLILFDWLRQ�RI�WKH�6HWWOHPHQW�&ODVV�IRU�SXUSRVHV�RI�WKLV�$JUHHPHQW�RQO\���

��� ³)LQDO�-XGJPHQW´�PHDQV�WKH�&RXUW¶V�HQWU\�RI�D�MXGJPHQW�IROORZLQJ�WKH�)LQDO�$SSURYDO�

+HDULQJ��HQWHULQJ�ILQDO�MXGJPHQW��GLVPLVVLQJ�WKH�$FWLRQ�ZLWK�SUHMXGLFH��DQG�UHOHDVLQJ�DOO�

FODLPV�RI�3ODLQWLIIV�DQG�WKH�6HWWOHPHQW�&ODVV�0HPEHUV��ZLWK�WKH�H[FHSWLRQ�RI�WKRVH�ZKR�

VXEPLW�D�WLPHO\�DQG�YDOLG�5HTXHVW�IRU�([FOXVLRQ���

��� ³)UDXGXOHQW�&ODLPV´�PHDQV� DQ\�&ODLP� )RUP�V�� WKDW� WKH� 6HWWOHPHQW�$GPLQLVWUDWRU�� LQ�

FRQMXQFWLRQ�ZLWK�WKH�3DUWLHV��GHWHUPLQHV�LQ�JRRG�IDLWK�FRQWDLQ�LQGLFLD�RI�IUDXG�RU�GHFHLW��

LQFOXGLQJ�EXW�QRW�OLPLWHG�WR��DQ\�DWWHPSWV�WR�E\SDVV�WKH�WHUPV�DQG�OLPLWDWLRQV�VHW�RXW�LQ�WKLV�

6HWWOHPHQW�$JUHHPHQW�UHJDUGLQJ�&ODLP�)RUPV��&ODLPDQWV��6HWWOHPHQW�&ODVV�0HPEHUV�DQG�

6HWWOHPHQW�%HQHILWV����

��� ³*RGLYD�&KRFRODWH�3URGXFW´�PHDQV�DQ\�SURGXFW�PDQXIDFWXUHG�DQG�VROG�E\�*RGLYD��RU�

VROG�XQGHU�WKH�*RGLYD�EUDQG��ZKLFK�FRQWDLQV�FKRFRODWH����
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��� ³/RQJ�)RUP�1RWLFH´�PHDQV�QRWLFH�RI�WKH�SURSRVHG�VHWWOHPHQW�WR�EH�SURYLGHG�WR�6HWWOHPHQW�

&ODVV�0HPEHUV�VXEVWDQWLDOO\�LQ�WKH�IRUP�RI�([KLELW���KHUHWR��7KH�/RQJ�)RUP�1RWLFH�VKDOO�

EH� SXEOLVKHG� RQ� WKH� 6HWWOHPHQW�:HEVLWH�� 7KH� /RQJ� )RUP� 1RWLFH� PD\� EH� PRGLILHG� DV�

QHFHVVDU\�WR�FRPSO\�ZLWK�WKH�SURYLVLRQV�RI�DQ\�RUGHU�E\�WKH�&RXUW���

��� ³0RWLRQ�IRU�)LQDO�$SSURYDO´�PHDQV�WKH�XQRSSRVHG�PRWLRQ�WKDW�WKH�3ODLQWLIIV�VKDOO�PDNH�

VHHNLQJ�DQ�HQWU\�RI�WKH�)LQDO�$SSURYDO�2UGHU�DQG�)LQDO�-XGJPHQW�E\�WKH�&RXUW��

��� ³0RWLRQ�IRU�3UHOLPLQDU\�$SSURYDO´�PHDQV�WKH�XQRSSRVHG�PRWLRQ�WKDW�WKH�3ODLQWLIIV�VKDOO�

PDNH�VHHNLQJ�DQ�HQWU\�RI�WKH�3UHOLPLQDU\�$SSURYDO�2UGHU���

��� ³1RWLFH´�PHDQV�QRWLFH�RI�WKLV�6HWWOHPHQW�$JUHHPHQW�DV�GHILQHG�LQ�6HFWLRQ�,9���

��� ³1RWLFH�'DWH´�PHDQV�WKH�GDWH�WKDW�'LUHFW�1RWLFH�LV�JLYHQ��DQG�WKH�ILUVW�GDWH�WKDW�WKH�1RWLFH�

3ODQ�FRPPHQFHV��DV�VHW�IRUWK�LQ�6HFWLRQ�,9�EHORZ���

��� ³1RWLFH�3ODQ´�PHDQV�WKH�SODQ�IRU�GLVVHPLQDWLRQ�RI�1RWLFH�RI�WKLV�6HWWOHPHQW�$JUHHPHQW�

E\�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�LQ�DFFRUG�ZLWK�WKH�WHUPV�DQG�SURYLVLRQV�VHW�IRUWK�LQ�6HFWLRQ�

,9�EHORZ���

��� ³1RWLFH�RI�0LVVLQJ�RU�,QDFFXUDWH�,QIRUPDWLRQ´�PHDQV�WKH�QRWLFH�VHQW�E\�WKH�6HWWOHPHQW�

$GPLQLVWUDWRU� WR� D� &ODLPDQW� ZKR� KDV� VXEPLWWHG� D� &ODLP� )RUP� ZLWK� LQDFFXUDWH��

GLVTXDOLI\LQJ�� LQFRPSOHWH�RU�PLVVLQJ�LQIRUPDWLRQ�WKDW� LV�UHTXLUHG�IRU� WKH�&ODLPDQW� WR�EH�

FRQVLGHUHG�HOLJLEOH�IRU�WKH�6HWWOHPHQW�%HQHILW�SURYLGHG�E\�WKLV�6HWWOHPHQW���

��� ³2EMHFWLRQ�([FOXVLRQ�'HDGOLQH´�PHDQV�WKH�GDWH�WR�EH�VHW�E\�WKH�&RXUW�DV�WKH�GHDGOLQH�IRU�

6HWWOHPHQW�&ODVV�0HPEHUV�WR�VXEPLW�2EMHFWLRQV�RU�5HTXHVWV�IRU�([FOXVLRQ��DQG�ZKLFK�VKDOO�

EH�WZHQW\�RQH������FDOHQGDU�GD\V�EHIRUH�WKH�)LQDO�$SSURYDO�+HDULQJ����
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��� ³2EMHFWLRQ´� PHDQV� WKH� ZULWWHQ� FRPPXQLFDWLRQ� WKDW� D� 6HWWOHPHQW� &ODVV� 0HPEHU� PXVW�

VXEPLW� WR� WKH� &RXUW� E\� WKH� 2EMHFWLRQ�([FOXVLRQ� 'HDGOLQH� LQ� RUGHU� WR� REMHFW� WR� WKH�

6HWWOHPHQW��DV�SURYLGHG�IRU�LQ�6HFWLRQ�9,�EHORZ��

��� ³3HUVRQ´�PHDQV�DQ\�QDWXUDO�SHUVRQ��

��� ³3DUWLHV´�PHDQV�3ODLQWLIIV�DQG�*RGLYD��FROOHFWLYHO\��DQG�³3DUW\´�PHDQV�HLWKHU�3ODLQWLIIV�

RU�*RGLYD��LQGLYLGXDOO\��

��� ³3UHOLPLQDU\�$SSURYDO´�RU�³3UHOLPLQDU\�$SSURYDO�2UGHU´�VKDOO�PHDQ�WKH�LVVXDQFH�RI�

DQ� 2UGHU� E\� WKH� &RXUW�� VXEVWDQWLDOO\� LQ� WKH� IRUP� RI� ([KLELW� �� KHUHWR�� SURYLVLRQDOO\�

FHUWLI\LQJ�WKH�6HWWOHPHQW�&ODVV��DQG�SUHOLPLQDULO\�DSSURYLQJ��inter alia��WKH�WHUPV�RI�WKLV�

6HWWOHPHQW�DQG�DXWKRUL]LQJ�GLVVHPLQDWLRQ�RI�1RWLFH�WR�WKH�&ODVV���

��� ³3URRI�RI�3XUFKDVH´�PHDQV�D� UHFHLSW�� FRSLHV�RI� UHFHLSWV��SDLG� LQYRLFH�� RU�RWKHU� VLPLODU�

W\SHV�RI�GRFXPHQWDWLRQ�HYLGHQFLQJ�WKH�SXUFKDVH�RI�*RGLYD�&KRFRODWH�3URGXFWV�IURP�HLWKHU�

*RGLYD�RU�D�UHWDLO�HVWDEOLVKPHQW�E\�WKH�6HWWOHPHQW�&ODVV�0HPEHU���

��� ³5HOHDVHG�&ODLPV´�PHDQV�DQ\�FODLP��FURVV�FODLP�� OLDELOLW\�� ULJKW��GHPDQG�� VXLW��PDWWHU��

REOLJDWLRQ��GDPDJH��UHVWLWXWLRQ��GLVJRUJHPHQW��ORVV�RU�FRVW��DWWRUQH\V¶�IHH��FRVW�RU�H[SHQVH��

DFWLRQ�RU�FDXVH�RI�DFWLRQ��RI�HYHU\�NLQG�DQG�GHVFULSWLRQ�WKDW�WKH�5HOHDVLQJ�3DUW\�KDG�RU�KDV��

LQFOXGLQJ�DVVLJQHG�FODLPV��ZKHWKHU�LQ�DUELWUDWLRQ��DGPLQLVWUDWLYH��RU�MXGLFLDO�SURFHHGLQJV��

ZKHWKHU� DV� LQGLYLGXDO� FODLPV�RU� DV� FODLPV� DVVHUWHG� RQ� D� FODVV� EDVLV� RU� RQ� EHKDOI� RI� WKH�

JHQHUDO�SXEOLF�DJDLQVW�DQ\�RI�WKH�5HOHDVHG�3DUWLHV�WKDW�DUH�EDVHG�RQ��DULVH�RXW�RI��RU�UHODWH�

WR� WKH� DOOHJDWLRQV� RU� FODLPV� LQ� WKH� $FWLRQ�� WKDW� WKH� *RGLYD� &KRFRODWH� 3URGXFWV� ZHUH�

PLVOHDGLQJO\� SURPRWHG��PDUNHWHG� RU� VROG�� RU� WKDW� UHODWH� WR� WKH� SURPRWLRQ�� ODEHOLQJ� DQG�

PDUNHWLQJ�RI�WKH�*RGLYD�&KRFRODWH�3URGXFWV��([FOXGHG�IURP�WKH�5HOHDVHG�&ODLPV�LV�DQ\�

FODLP�IRU�DOOHJHG�ERGLO\�LQMXULHV�DULVLQJ�RXW�RI�XVH�RI�WKH�*RGLYD�&KRFRODWH�3URGXFWV���

�������� �������� ��
 �	����	��������������	�������
������Case 1:19-cv-00972-AJN   Document 67-1   Filed 10/12/21   Page 11 of 84



�

���
�������������

��� ³5HOHDVHG� 3DUWLHV´� PHDQV� *RGLYD�� DQG� DOO� RI� LWV� SDVW�� SUHVHQW� DQG�RU� IXWXUH� SDUHQWV��

SUHGHFHVVRUV��VXFFHVVRUV��DVVLJQV��VXEVLGLDULHV��GLYLVLRQV��GHSDUWPHQWV��DQG�DIILOLDWHV��DQG�

DQ\�DQG�DOO�RI�WKHLU�SDVW��SUHVHQW�DQG�RU�IXWXUH�RIILFHUV��GLUHFWRUV��HPSOR\HHV��VWRFNKROGHUV��

SDUWQHUV�� DJHQWV�� VHUYDQWV�� VXFFHVVRUV�� DWWRUQH\V�� UHSUHVHQWDWLYHV�� DGYLVRUV�� FRQVXOWDQWV��

EURNHUV�� GLVWULEXWRUV�� ZKROHVDOHUV�� VXEURJHHV� DQG� DVVLJQV� RI� DQ\� RI� WKH� IRUHJRLQJ�� DQG�

UHSUHVHQWDWLYHV�RI�DQ\�RI�WKH�IRUHJRLQJ���

��� ³5HOHDVLQJ�3DUWLHV´�PHDQV� WKH�3ODLQWLIIV��HDFK�6HWWOHPHQW�&ODVV�0HPEHU�ZKR�GRHV�QRW�

VXEPLW�D�WLPHO\�DQG�YDOLG�5HTXHVW�IRU�([FOXVLRQ��DQG�DQ\�3HUVRQ�FODLPLQJ�E\�RU�WKURXJK�

VXFK�6HWWOHPHQW�&ODVV�0HPEHU�DV�KLV�KHU�VSRXVH��SDUHQW��FKLOG��KHLU��JXDUGLDQ��DVVRFLDWH��

FR�RZQHU�� DWWRUQH\�� DJHQW�� DGPLQLVWUDWRU�� GHYLVHH�� SUHGHFHVVRU�� VXFFHVVRU�� DVVLJQHH��

UHSUHVHQWDWLYH�RI�DQ\�NLQG��VKDUHKROGHU��SDUWQHU��GLUHFWRU��HPSOR\HH��RU�DIILOLDWH��

��� ³5HTXHVW� IRU� ([FOXVLRQ´� PHDQV� WKH� ZULWWHQ� FRPPXQLFDWLRQ� WKDW� D� 6HWWOHPHQW� &ODVV�

0HPEHU�PXVW�VXEPLW�WR�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�E\�WKH�2EMHFWLRQ�([FOXVLRQ�'HDGOLQH�

LQ�RUGHU�WR�EH�H[FOXGHG�IURP�WKH�6HWWOHPHQW�DV�SURYLGHG�IRU�LQ�6HFWLRQ�9,�EHORZ��

��� ³6HWWOHPHQW´�PHDQV�WKH�VHWWOHPHQW�HPERGLHG�LQ�WKLV�$JUHHPHQW��

��� ³6HWWOHPHQW�$GPLQLVWUDWRU´�PHDQV�.UROO�%XVLQHVV�6HUYLFHV��IRUPHUO\�NQRZQ�DV�+HIIOHU�

&ODLPV�*URXS���ZKLFK�ZLOO�EH�UHVSRQVLEOH�IRU��inter alia��SURYLGLQJ�1RWLFH�WR�WKH�6HWWOHPHQW�

&ODVV�DQG�DGPLQLVWHULQJ�WKH�6HWWOHPHQW�DV�SURYLGHG�IRU�LQ�6HFWLRQV�,9�DQG�9�EHORZ���

��� ³6HWWOHPHQW�1RWLFH�DQG�$GPLQLVWUDWLRQ�&RVWV´�PHDQV�WKH�FRVWV�IRU�SURYLGLQJ�1RWLFH�DQG�

DGPLQLVWUDWLRQ� RI� WKH� 6HWWOHPHQW�� *RGLYD� VKDOO� SD\� WKH� 6HWWOHPHQW� 1RWLFH� DQG�

$GPLQLVWUDWLRQ�&RVWV���

��� ³6HWWOHPHQW�%HQHILW´�PHDQV�WKH�PRQHWDU\�SD\PHQW�GHVFULEHG�LQ�6HFWLRQ�,,��DYDLODEOH�WR�

6HWWOHPHQW�&ODVV�0HPEHUV�ZKR�VXEPLW�D�WLPHO\�DQG�YDOLG�&ODLP�)RUP��
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��� ³6HWWOHPHQW�&ODVV�0HPEHUV�´�³&ODVV�0HPEHUV�´�³&ODVV�´�RU�³6HWWOHPHQW�&ODVV´�PHDQV��

$OO�3HUVRQV�ZKR�SXUFKDVHG�DQ\�*RGLYD�&KRFRODWH�3URGXFW�LQ�WKH�8QLWHG�6WDWHV�GXULQJ�WKH�

&ODVV�3HULRG��([FOXGHG�IURP�WKH�6HWWOHPHQW�&ODVV�DUH���D��*RGLYD�DQG�DQ\�RI�LWV�SDUHQWV¶��

DIILOLDWHV¶��RU�VXEVLGLDULHV¶�HPSOR\HHV��RIILFHUV�DQG�GLUHFWRUV���E��GLVWULEXWRUV��UHWDLOHUV�RU�

UH�VHOOHUV� RI� *RGLYD� &KRFRODWH� 3URGXFWV�� �F�� JRYHUQPHQWDO� HQWLWLHV�� �G�� WKH� &RXUW�� WKH�

&RXUW¶V�LPPHGLDWH�IDPLO\��&RXUW�VWDII���H��WKH�PHGLDWRU�DQG�KHU�VWDII�DQG�LPPHGLDWH�IDPLO\��

�I��FRXQVHO�RI�UHFRUG�IRU�WKH�3DUWLHV��DQG�WKHLU�UHVSHFWLYH�ODZ�ILUPV��DQG��J��DOO�3HUVRQV�ZKR�

WLPHO\�DQG�SURSHUO\�H[FOXGH�WKHPVHOYHV�IURP�WKH�6HWWOHPHQW�&ODVV���

��� ³6HWWOHPHQW� :HEVLWH´� PHDQV� WKH� $'$�FRPSOLDQW� ZHEVLWH� WR� EH� HVWDEOLVKHG� E\� WKH�

6HWWOHPHQW� $GPLQLVWUDWRU� IRU� SXUSRVH� RI� SURYLGLQJ� 1RWLFH�� &ODLP� )RUPV� DQG� RWKHU�

LQIRUPDWLRQ�UHJDUGLQJ� WKLV�6HWWOHPHQW�$JUHHPHQW��7KH�6HWWOHPHQW�:HEVLWH�ZLOO� LQFOXGH��

inter alia���D��DQ�)$4�VHFWLRQ���E��OLQNV�WR�DOO�SHUWLQHQW�GRFXPHQWV�LQFOXGLQJ��WKH�6HWWOHPHQW�

$JUHHPHQW��/RQJ�)RUP�1RWLFH��DQG�DOO�RWKHU�UHOHYDQW�SOHDGLQJV�DV�DJUHHG�E\�WKH�3DUWLHV�RU�

DV�RUGHUHG�E\�WKH�&RXUW���F��WKH�)HH�$SSOLFDWLRQ�DQG�0RWLRQV�IRU�3UHOLPLQDU\�$SSURYDO�DQG�

)LQDO�$SSURYDO��DQG�RUGHUV�JUDQWLQJ�WKHVH�PRWLRQV�LI�DQG�ZKHQ�WKH\�DUH�LVVXHG����G��D�WROO�

IUHH�QXPEHU���H��DQG�RWKHU�SHUWLQHQW�LQIRUPDWLRQ�DERXW�WKH�6HWWOHPHQW��LQFOXGLQJ�WKH�DELOLW\�

WR�FRPSOHWH�DQG�VXEPLW�WKH�&ODLP�)RUP��7KH�6HWWOHPHQW�:HEVLWH�ZLOO�EH�XSGDWHG�UHJXODUO\�

ZLWK�UHOHYDQW�GRFXPHQWV�DV�WKH\�EHFRPH�DYDLODEOH����

��� ³6XPPDU\�1RWLFH´�PHDQV�QRWLFH�RI�WKH�SURSRVHG�6HWWOHPHQW�SXEOLVKHG�LQ�WKH�&DOLIRUQLD�

HGLWLRQ�RI�USA Today��6XPPDU\�1RWLFH� LV� WR�EH�SURYLGHG�VXEVWDQWLDOO\� LQ� WKH� IRUPV�RI�

([KLELW���KHUHWR��EXW�ZKLFK�PD\�EH�PRGLILHG�DV�QHFHVVDU\�WR�FRPSO\�ZLWK�WKH�SURYLVLRQV�

RI�DQ\�RUGHU�RI�3UHOLPLQDU\�$SSURYDO�HQWHUHG�E\�WKH�&RXUW���

,,� 6(77/(0(17�&216,'(5$7,21�
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0RQHWDU\�5HOLHI�

��� 7R� HDFK� &ODLPDQW� ZKR� VXEPLWV� D� WLPHO\� DQG� YDOLG� &ODLP� )RUP�� *RGLYD� VKDOO� SD\� D�

PRQHWDU\�6HWWOHPHQW�%HQHILW�DV�IROORZV��

D� :LWK�3URRI�RI�3XUFKDVH��(DFK�&ODLPDQW�ZKR�VXEPLWV�VXIILFLHQW�3URRI�RI�3XUFKDVH�

PD\�FODLP�������SHU�*RGLYD�&KRFRODWH�3URGXFW�SXUFKDVHG�GXULQJ�WKH�&ODVV�3HULRG��

XS�WR�D�PD[LPXP�UHFRYHU\�RI�������

E� :LWKRXW�3URRI�RI�3XUFKDVH��(DFK�&ODLPDQW�ZKR�GRHV�QRW�VXEPLW�VXIILFLHQW�3URRI�

RI�3XUFKDVH��RU�QR�3URRI�RI�3XUFKDVH�DW�DOO��EXW�ZKR�VXEPLWV�DQ�DWWHVWDWLRQ�RI�KLV�KHU�

SXUFKDVH�RI�*RGLYD�&KRFRODWH�3URGXFWV�GXULQJ�WKH�&ODVV�3HULRG�XQGHU�SHQDOW\�RI�

SHUMXU\��PD\�FODLP�������SHU�*RGLYD�&KRFRODWH�3URGXFW�SXUFKDVHG�GXULQJ�WKH�&ODVV�

3HULRG��XS�WR�D�PD[LPXP�UHFRYHU\�RI�������

F� 0D[LPXP�3D\PHQW�RI�6HWWOHPHQW�%HQHILWV��,I�WKH�DJJUHJDWH�WRWDO�PRQHWDU\�YDOXH�

RI�DOO�YDOLG�DQG�WLPHO\�&ODLPV�VXEPLWWHG�E\�6HWWOHPHQW�&ODVV�0HPEHUV�PHHWV�RU�

H[FHHGV� )LIWHHQ� 0LOOLRQ� 'ROODUV� ������������������ WKHQ� *RGLYD� VKDOO� RQO\� EH�

UHVSRQVLEOH� IRU� SD\LQJ� )LIWHHQ� 0LOOLRQ� 'ROODUV� ������������������ DQG� LQ� WKLV�

VLWXDWLRQ��HDFK�6HWWOHPHQW�&ODVV�0HPEHU¶V�6HWWOHPHQW�%HQHILW�VKDOO�EH�UHGXFHG�RQ�

D�SUR�UDWD�EDVLV����

G� 8Q�&ODLPHG� 6HWWOHPHQW� %HQHILWV�� 6HWWOHPHQW� %HQHILWV� VKDOO� EH� SDLG� YLD� SDSHU�

FKHFNV�� =HOOH�� 3D\3DO�� 9HQPR�� GLUHFW� GHSRVLW� YLD� $&+�� RU� SUHSDLG� GHELW� FDUGV�

�SK\VLFDO� RU� HOHFWURQLF��� DV� VHOHFWHG� E\� WKH� 6HWWOHPHQW� &ODVV� 0HPEHU� ZKHQ�

FRPSOHWLQJ� WKH�&ODLP� )RUP�� 3DSHU� FKHFNV� DQG� 3D\3DO� DUH� WKH� RQO\�PHWKRGV� RI�

SD\PHQW�ZKLFK�UHTXLUH�6HWWOHPHQW�&ODVV�0HPEHUV�PDNLQJ�D�FODLP�WR�WDNH�DFWLRQ�WR�

UHFHLYH�FXVWRG\�RI�WKH�IXQGV��DQG�6HWWOHPHQW�&ODVV�0HPEHUV�FKRRVLQJ�RQH�RI�WKHVH�
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WZR�SD\PHQW�PHWKRGV� VKDOO� EH�SURYLGHG�RQH�KXQGUHG�DQG�HLJKW\� ������ FDOHQGDU�

GD\V� IURP� LVVXDQFH� WR�QHJRWLDWH�RU� DFFHSW� WKH� IXQGV�� ,I� WKH� FKHFN� LV�QRW� FDVKHG��

GHSRVLWHG��RU�RWKHUZLVH�QHJRWLDWHG�ZLWKLQ�WKLV�����GD\�WLPHIUDPH��WKH�FKHFN�ZLOO�EH�

YRLGHG��DQG�WKH�IXQGV�VKDOO�EH�GLVWULEXWHG�E\�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�WR�WKH�Cy 

Pres�5HFLSLHQW��6LPLODUO\��LI�WKH�IXQGV�YLD�3D\3DO�DUH�QRW�DFFHSWHG�ZLWKLQ�WKLV�����

GD\�WLPHIUDPH��WKHQ�WKH�IXQGV�VKDOO�EH�GLVWULEXWHG�E\�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�

WR�WKH�Cy Pres�5HFLSLHQW��1R�XQFODLPHG�6HWWOHPHQW�%HQHILWV�VKDOO�UHWXUQ�WR�*RGLYD�

XQGHU�DQ\�FLUFXPVWDQFHV���

H� )RU� SXUSRVHV� RI� 3DUDJUDSK� ���D���E��� 6HWWOHPHQW�&ODVV�0HPEHUV� UHVLGLQJ� LQ� WKH�

VDPH�KRXVHKROG��L�H��� WKH�VDPH�PDLOLQJ�DGGUHVV��ZKR�HDFK�VXEPLW�D�&ODLP�)RUP�

VKDOO� RQO\� EH� HQWLWOHG� WR� D� FROOHFWLYH� PD[LPXP� SD\PHQW� RI� ���� RU� ���� SHU�

KRXVHKROG��GHSHQGLQJ�RQ�ZKHWKHU�3URRI�RI�3XUFKDVH�LV�VXEPLWWHG��,I�RQH�RU�PRUH�

6HWWOHPHQW� &ODVV�0HPEHUV� IURP� WKH� VDPH� KRXVHKROG� VXEPLW� &ODLP� )RUPV�� WKH�

6HWWOHPHQW�$GPLQLVWUDWRU�ZLOO�RQO\�SD\�WKH�DJJUHJDWH�DPRXQW�RI�DOO�&ODLPV�IURP�

WKDW�KRXVHKROG��XS�WR�WKH�PD[LPXP�UHFRYHU\�RI�����RU������GHSHQGLQJ�RQ�ZKHWKHU�

3URRI�RI�3XUFKDVH�LV�VXEPLWWHG���DQG�LW�VKDOO�SD\�WKLV�DJJUHJDWH�DPRXQW�WR�WKH�ILUVW�

VXEPLWWHG�YDOLG�DQG�WLPHO\�&ODLP�LQ�WKH�KRXVHKROG���

��� *RGLYD�VKDOO�SD\�WKH�PRQHWDU\�UHOLHI�WR�WKH�&ODVV�VHSDUDWH�IURP��DQG�LQ�DGGLWLRQ�WR��DOO�RWKHU�

SD\PHQWV� LW� LV� REOLJDWHG� WR� PDNH� XQGHU� WKH� 6HWWOHPHQW� �H�J��� 6HWWOHPHQW� 1RWLFH� DQG�

$GPLQLVWUDWLRQ�&RVWV��WKH�&ODVV�5HSUHVHQWDWLYH�6HUYLFH�$ZDUGV��DQG�WKH�)HH�$ZDUG���

,,,� &/$,06�352&(66�$1'�3$<0(17�

6XEPLVVLRQ�RI�&ODLPV�
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��� 7R� EH� HOLJLEOH� WR� UHFHLYH� WKH� 6HWWOHPHQW� %HQHILW� XQGHU� WKH� 6HWWOHPHQW� $JUHHPHQW��

6HWWOHPHQW�&ODVV�0HPEHUV�PXVW�VXEPLW�D�FODLP�WR�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�E\�HLWKHU��

�D��FRPSOHWLQJ��FHUWLI\LQJ��DQG�VHQGLQJ�WKH�&ODLP�)RUP�WR�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�YLD�

8�6��0DLO�RU�HOHFWURQLF�PDLO��RU��E��FRPSOHWLQJ��FHUWLI\LQJ��DQG�VXEPLWWLQJ�WKH�&ODLP�)RUP�

HOHFWURQLFDOO\�WR�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�YLD�WKH�6HWWOHPHQW�:HEVLWH���

��� ,Q�RUGHU�WR�EH�WLPHO\��WKH�&ODLP�)RUP�PXVW�EH�SRVWPDUNHG�RU�HOHFWURQLFDOO\�VXEPLWWHG�E\�

QR� ODWHU� WKDQ� WKH�&ODLP�'HDGOLQH��&ODLP�)RUPV�SRVWPDUNHG�RU� HOHFWURQLFDOO\� VXEPLWWHG�

DIWHU�WKH�&ODLP�'HDGOLQH�PD\�EH�GHQLHG�E\�WKH�6HWWOHPHQW�$GPLQLVWUDWRU��DQG�*RGLYD�ZLOO�

QRW�EH�REOLJDWHG�WR�PDNH�DQ\�SD\PHQW�RQ�VXFK�FODLPV��

��� ,Q�RUGHU�WR�EH�YDOLG��WKH�&ODLP�)RUP�PXVW���D��EH�VLJQHG�LQ�KDUG�FRS\�RU�HOHFWURQLFDOO\�E\�

WKH�6HWWOHPHQW�&ODVV�0HPEHU�XQGHU�SHQDOW\�RI�SHUMXU\��DQG��E��EHDU�DQ�DWWHVWDWLRQ�E\�WKH�

6HWWOHPHQW�&ODVV�0HPEHU�WKDW�KH�VKH�SXUFKDVHG�WKH�*RGLYD�&KRFRODWH�3URGXFWV�GXULQJ�WKH�

&ODVV� 3HULRG��&ODLP�)RUPV� WKDW� GR� QRW�PHHW� WKHVH� UHTXLUHPHQWV�PD\� EH� GHQLHG� E\� WKH�

6HWWOHPHQW�$GPLQLVWUDWRU��LQ�FRQVXOWDWLRQ�DV�QHFHVVDU\�ZLWK�*RGLYD¶V�&RXQVHO�DQG�&ODVV�

&RXQVHO��DQG�*RGLYD�ZLOO�QRW�EH�REOLJDWHG�WR�PDNH�DQ\�SD\PHQW�RQ�VXFK�FODLPV��XQOHVV�WKH�

3DUWLHV�DJUHH�RWKHUZLVH��

��� ,Q�FRPSOHWLQJ�WKH�&ODLP�)RUP��&ODLPDQWV�KDYH�WZR�RSWLRQV������LI�WKH\�KDYH�QR�3URRI�RI�

3XUFKDVH��WKH\�PD\�VHOHFW�2SWLRQ�$�RU�����LI�WKH\�KDYH�3URRI�RI�3XUFKDVH��WKH\�PD\�VHOHFW�

2SWLRQ�%��

5HYLHZ�RI�&ODLPV�

��� 7KH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�UHYLHZ�DOO�VXEPLWWHG�&ODLP�)RUPV�ZLWKLQ�D�UHDVRQDEOH�

WLPH�WR�GHWHUPLQH�WKH�YDOLGLW\�DQG�WLPHOLQHVV�RI�WKH�&ODLP��HDFK�6HWWOHPHQW�&ODVV�0HPEHU¶V�

HOLJLELOLW\� IRU� WKH� 6HWWOHPHQW� %HQHILW�� DQG� WKH� DPRXQW� RI� VXFK� UHOLHI�� LI� DQ\�� &RSLHV� RI�
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VXEPLWWHG�&ODLP�)RUPV�VKDOO�EH�SURYLGHG�WR�*RGLYD¶V�&RXQVHO�DQG�WR�&ODVV�&RXQVHO�XSRQ�

UHTXHVW��6HWWOHPHQW�&ODVV�0HPEHUV�ZKR�VXEPLW�YDOLG�DQG� WLPHO\�&ODLP�)RUPV�VKDOO�EH�

HQWLWOHG�WR�WKH�6HWWOHPHQW�%HQHILW��6HWWOHPHQW�&ODVV�0HPEHUV�ZKR�VXEPLW�&ODLPV�)RUPV�

WKDW�GR�QRW�PHHW�WKH�HOLJLELOLW\�UHTXLUHPHQWV�GHVFULEHG�KHUHLQ�PD\�QRW�EH�HQWLWOHG�WR�VXFK�

UHOLHI����

)UDXGXOHQW�&ODLPV�

��� 7KH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�XVH�JRRG�IDLWK�DQG�DSSURSULDWH�SURFHGXUHV�WR�SUHYHQW��

GHWHFW��DQG�UHMHFW�WKH�SD\PHQW�RI�)UDXGXOHQW�&ODLPV�DQG�HQVXUH�SD\PHQW�RI�RQO\�OHJLWLPDWH�

FODLPV���

��� *RGLYD�ZLOO�QRW�EH�REOLJDWHG�WR�PDNH�DQ\�SD\PHQW�IRU�DQ\�&ODLP�)RUPV�WKDW�DUH�LQLWLDOO\�

GHWHUPLQHG�WR�EH�YDOLG��EXW�DUH�ODWHU�GLVFRYHUHG�WR�EH�IUDXGXOHQW����

,QFRPSOHWH�RU�,QDFFXUDWH�&ODLP�)RUPV�

��� $IWHU�UHFHLSW�RI�DQ\�&ODLP�)RUPV�FRQWDLQLQJ�LQFRPSOHWH�RU�LQDFFXUDWH�LQIRUPDWLRQ��DQG�RU�

VXEPLWWHG�&ODLPV�)RUPV�RPLWWLQJ�UHTXLUHG�LQIRUPDWLRQ��WKH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�

VHQG�D�1RWLFH�RI�0LVVLQJ�RU�,QDFFXUDWH�,QIRUPDWLRQ�H[SODLQLQJ�ZKDW�LQIRUPDWLRQ�LV�PLVVLQJ�

RU�LQDFFXUDWH��,Q�WKH�HYHQW�RI�PLVVLQJ�RU�LQYDOLG�3URRI�RI�3XUFKDVH��VXEPLWWHG�LQ�FRQQHFWLRQ�

ZLWK�2SWLRQ�%�� WKH�1RWLFH�RI�0LVVLQJ�RU� ,QDFFXUDWH� ,QIRUPDWLRQ�VHQW�E\� WKH�6HWWOHPHQW�

$GPLQLVWUDWRU��VKDOO�LQIRUP�WKH�&ODLPDQW�RI�KLV�RU�KHU�DELOLW\�WR�FRQYHUW�RU�UHVXEPLW�WKH�

&ODLP�)RUP�XQGHU�2SWLRQ�$���

��� &ODLPDQWV� VKDOO� KDYH� WKLUW\� ����� FDOHQGDU� GD\V� IURP� ZKHQ� WKH� 1RWLFH� RI� 0LVVLQJ� RU�

,QDFFXUDWH� ,QIRUPDWLRQ� ZDV� PDLOHG� WR� UHSO\� WR� WKH� 1RWLFH� RI� 0LVVLQJ� RU� ,QDFFXUDWH�

,QIRUPDWLRQ�DQG�SURYLGH�WKH�UHTXLUHG�LQIRUPDWLRQ��
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��� ,I�D�&ODLPDQW�IDLOV� WR�UHVSRQG�ZLWKLQ� WKLUW\������FDOHQGDU�GD\V�IURP�ZKHQ�WKH�1RWLFH�RI�

0LVVLQJ�RU�,QDFFXUDWH�,QIRUPDWLRQ�ZDV�PDLOHG�RU�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�LV�XQDEOH�WR�

SURYLGH� D� 1RWLFH� RI� 0LVVLQJ� RU� ,QDFFXUDWH� ,QIRUPDWLRQ� DV� D� UHVXOW� RI� WKH� RPLWWHG�

LQIRUPDWLRQ��WKH�6HWWOHPHQW�$GPLQLVWUDWRU�ZLOO�UHMHFW�VXFK�&ODLPDQW¶V�FODLP��DQG�*RGLYD�

ZLOO�QRW�EH�REOLJDWHG�WR�PDNH�DQ\�SD\PHQW�RQ�VXFK�FODLP��XQOHVV�RWKHUZLVH�DJUHHG�E\�WKH�

3DUWLHV���

��� 7KH�3DUWLHV�ZLOO�HDFK�KDYH�WKH�ULJKW�WR�UHYLHZ�DQG�FRQWHVW�DOO�FODLPV�DSSURYHG�IRU�SD\PHQW�

E\� WKH� 6HWWOHPHQW� $GPLQLVWUDWRU�� LQFOXGLQJ� IRU� )UDXGXOHQW� &ODLPV� RU� &RPSOHWH� RU�

,QDFFXUDWH�&ODLP�)RUPV���7KH�6HWWOHPHQW�$GPLQLVWUDWRU�ZLOO��KRZHYHU��XOWLPDWHO\�EH�WKH�

ILQDO�GHFLVLRQ�PDNHU�RQ�WKH�YDOLGLW\�RI�DQ\�FODLP��

3URYLVLRQ�RI�6HWWOHPHQW�%HQHILWV�

��� *RGLYD�VKDOO�WUDQVPLW�YLD�ZLUH�WUDQVIHU�WR�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�WKH�DJJUHJDWH�GROODU�

YDOXH� RI� DOO� 6HWWOHPHQW� %HQHILWV� E\� QR� ODWHU� WKDQ� IRXUWHHQ� ����� FDOHQGDU� GD\V� DIWHU� WKH�

(IIHFWLYH�'DWH���

��� 7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� SD\� DOO� 6HWWOHPHQW� %HQHILWV� WR� 6HWWOHPHQW� &ODVV�

0HPEHUV�ZKR� DUH� HOLJLEOH� DQG�ZKR� VXEPLW� D� YDOLG� DQG� WLPHO\�&ODLP�)RUP� WKLUW\� �����

FDOHQGDU�GD\V�RI�UHFHLYLQJ�WKH�IXQGV�IURP�*RGLYD��

��� $OO�6HWWOHPHQW�%HQHILWV�WR�6HWWOHPHQW�&ODVV�0HPEHUV�VKDOO�EH�LQ�WKH�IRUP�RI�FDVK�SD\PHQWV�

YLD� ZKLFKHYHU� RSWLRQ� WKH� 6HWWOHPHQW� &ODVV� 0HPEHU� HOHFWV�� 7R� DVVLVW� ZLWK� FODLPV�

DGPLQLVWUDWLRQ�� 6HWWOHPHQW� &ODVV� 0HPEHUV� WKDW� HOHFW� WR� UHFHLYH� D� 6HWWOHPHQW� %HQHILW�

HOHFWURQLFDOO\�PXVW�FRPSOHWH�WKH�&ODLP�)RUP�HOHFWURQLFDOO\��&ODVV�0HPEHUV�FRPSOHWLQJ�

WKH� &ODLP� )RUP� HOHFWURQLFDOO\� FDQ� DOWHUQDWLYHO\� FKRRVH� D� SK\VLFDO� SD\PHQW� PHWKRG��

+RZHYHU��6HWWOHPHQW�&ODVV�0HPEHUV�WKDW�FRPSOHWH�DQG�PDLO�WKH�SK\VLFDO�&ODLP�)RUP�WR�
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WKH�6HWWOHPHQW�$GPLQLVWUDWRU�ZLOO�RQO\�EH�DOORZHG�WR�FKRRVH�D�SK\VLFDO�SD\PHQW�PHWKRG�

�DV�DFFRXQW�YHULILFDWLRQ��ZKLFK�FDQQRW�EH�SURYLGHG�WKURXJK�WKH�SK\VLFDO�&ODLP�)RUP��LV�

QHHGHG�IRU�WKH�HOHFWURQLF�SD\PHQW�PHWKRGV������

,9� 127,&(�

��� 1RWLFH�RI�WKH�6HWWOHPHQW�VKDOO�FRQIRUP�WR�DOO�DSSOLFDEOH�UHTXLUHPHQWV�RI�WKH�)HGHUDO�5XOHV�

RI�&LYLO�3URFHGXUH��WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ��LQFOXGLQJ�WKH�'XH�3URFHVV�&ODXVHV���WKH�

&ODVV�$FWLRQ�)DLUQHVV�$FW�RI����������8�6�&����������DQG�DQ\�RWKHU�DSSOLFDEOH�ODZ��DQG�

VKDOO�RWKHUZLVH�EH�LQ�WKH�PDQQHU�DQG�IRUP�DSSURYHG�E\�WKH�&RXUW��7KH�1RWLFH�3ODQ�VKDOO�

UHDFK�DW� OHDVW�����RI� WKH�&ODVV��7R� WKH�H[WHQW�DQ\�FKDQJHV� WR� WKH�1RWLFH�3ODQ�VHW� IRUWK�

KHUHLQ� QHHG� WR� EH�PRGLILHG�� WKH� 3DUWLHV� DJUHH� WR�ZRUN� FRRSHUDWLYHO\� WR�PDNH� DQ\� VXFK�

FKDQJHV�����

)RUPV�RI�1RWLFH�

��� 8SRQ� 3UHOLPLQDU\� $SSURYDO�� 1RWLFH� RI� WKH� 6HWWOHPHQW� WR� WKH� &ODVV� VKDOO� EH� SURYLGHG�

DFFRUGLQJ�WR�WKH�IROORZLQJ�1RWLFH�3ODQ��

D� 6HWWOHPHQW� :HEVLWH� 1RWLFH�� :LWKLQ� IRXUWHHQ� ����� FDOHQGDU� GD\V� RI� 3UHOLPLQDU\�

$SSURYDO��WKH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�ODXQFK�D�6HWWOHPHQW�:HEVLWH��ZKLFK�

ZLOO�LQFOXGH��inter alia��OLQNV�WR�WKH�/RQJ�)RUP�1RWLFH��WKH�6XPPDU\�1RWLFH��WKLV�

6HWWOHPHQW�$JUHHPHQW�DQG�([KLELWV��WKH�&ODLP�)RUP��WKH�OLVW�RI�H[DPSOHV�RI�*RGLYD�

&KRFRODWH�3URGXFWV��UHOHYDQW�ILOLQJV�DQG�RUGHUV��DQG�LQIRUPDWLRQ�UHODWLQJ�WR�ILOLQJ�D�

FODLP��REMHFWLQJ� WR� WKH�6HWWOHPHQW�� RSWLQJ�RXW�RI� WKH�6HWWOHPHQW�� RWKHU�GHDGOLQHV�

UHODWLQJ�WR�WKH�6HWWOHPHQW��DQG�LQVWUXFWLRQV�RQ�KRZ�WR�DFFHVV�WKH�FDVH�GRFNHW�YLD�

3$&(5�RU�LQ�SHUVRQ�DW�DQ\�RI�WKH�&RXUW¶V�ORFDWLRQV��7KH�6HWWOHPHQW�:HEVLWH�ZLOO�

DOVR�SURYLGH�&ODVV�0HPEHUV�ZLWK�WKH�DELOLW\�WR�VXEPLW�&ODLP�)RUPV�DQG�5HTXHVWV�
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IRU�([FOXVLRQ�DQG� WR�REWDLQ� LQIRUPDWLRQ�FRQWDLQHG�ZLWKRXW� WKH�&ODLP�)RUP��7KH�

6HWWOHPHQW�:HEVLWH�VKDOO�EH�FRPSOLDQW�ZLWK�WKH�$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW�RI�

�������

E� 7ROO�)UHH�7HOHSKRQH�6XSSRUW��:LWKLQ�IRXUWHHQ������FDOHQGDU�GD\V�RI�3UHOLPLQDU\�

$SSURYDO�� WKH�6HWWOHPHQW�$GPLQLVWUDWRU� VKDOO� HVWDEOLVK� D� WROO�IUHH� OLYH� WHOHSKRQH�

VXSSRUW�V\VWHP�WR�SURYLGH�6HWWOHPHQW�&ODVV�0HPEHUV�ZLWK��D��JHQHUDO�LQIRUPDWLRQ�

DERXW�WKH�$FWLRQ�DQG�6HWWOHPHQW���E��IUHTXHQWO\�DVNHG�TXHVWLRQV�DQG�DQVZHUV��DQG�

�F��LQIRUPDWLRQ�UHODWLQJ�WR�ILOLQJ�D�&ODLP��REMHFWLQJ�WR�WKH�6HWWOHPHQW��RSWLQJ�RXW�RI�

WKH�6HWWOHPHQW��DQG�RWKHU�GHDGOLQHV�UHODWLQJ�WR�WKH�6HWWOHPHQW��

F� 'LUHFW�1RWLFH��:LWKLQ�WHQ������FDOHQGDU�GD\V�RI�3UHOLPLQDU\�$SSURYDO��*RGLYD�VKDOO�

SURYLGH�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�ZLWK�D�OLVW�RI�DOO�3HUVRQV�IRU�ZKRP�LW�KDV�H�

PDLO� DGGUHVVHV�� :LWKLQ� WZHQW\� ����� FDOHQGDU� GD\V� DIWHU� DQ� RUGHU� JUDQWLQJ�

3UHOLPLQDU\�$SSURYDO��WKH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�LQLWLDWH�WKH�'LUHFW�1RWLFH�

SURJUDP�WR�EH�VHQW�YLD�H�PDLO�WR�DOO�VXFK�3HUVRQV��7KH�'LUHFW�1RWLFH�VKDOO�EH�LQ�WKH�

ERG\�RI� WKH� HPDLO��7KH�6HWWOHPHQW�$GPLQLVWUDWRU� VKDOO� LPSOHPHQW�SURWRFROV� DQG�

SURFHGXUHV�WR�HQVXUH�GHOLYHU\�RI�WKH�'LUHFW�1RWLFH�YLD�HPDLO�E\��inter alia��QRWLI\LQJ�

PDMRU�,63V�WKDW�LW�ZLOO�EHJLQ�D�ODUJH�HPDLO�FDPSDLJQ��WKHUHE\�UHGXFLQJ�WKH�ULVN�RI�

WKH�HPDLO�EHLQJ�LGHQWLILHG�D�VSDP�RU�MXQN�HPDLO���7KH�6HWWOHPHQW�$GPLQLVWUDWRU�ZLOO�

DOVR�PDNH�UHDVRQDEOH�HIIRUWV�WR�UH�HPDLO�WKH�'LUHFW�1RWLFH�WR�DOO�HPDLO�DGGUHVVHV�IRU�

ZKLFK�LW�UHFHLYHV�DQ\�XQGHOLYHUDEOH�RU�ERXQFH�EDFN�QRWLFHV��WR�WKH�H[WHQW�SRVVLEOH���

G� �3ULQW�3XEOLFDWLRQ�1RWLFH��1R�VRRQHU� WKDQ� WKLUW\������FDOHQGDU�GD\V�DIWHU�DQ�RUGHU�

JUDQWLQJ� 3UHOLPLQDU\� $SSURYDO�� WKH� 6HWWOHPHQW� $GPLQLVWUDWRU� ZLOO� SXEOLVK� WKH�
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6XPPDU\�1RWLFH�LQ�D�&DOLIRUQLD�HGLWLRQ�RI�USA Today�RQH�GD\�D�ZHHN�IRU�D�SHULRG�

RI�IRXU�FRQVHFXWLYH�ZHHNV�LQ�FRPSOLDQFH�ZLWK�WKH�&DOLIRUQLD�&/5$���

H� �,QWHUQHW�3XEOLFDWLRQ�1RWLFH��7KH�6HWWOHPHQW�$GPLQLVWUDWRU�ZLOO�SXUFKDVH� ,QWHUQHW�

EDQQHU�QRWLFH�DGV��VRFLDO�PHGLD�DGV��DQG�VHDUFK�DGV��WKDW�ZLOO�DOORZ�DFFHVV�WR�WKH�

6HWWOHPHQW�:HEVLWH� WKURXJK�DQ�HPEHGGHG�K\SHUOLQN�FRQWDLQHG�ZLWKLQ�WKH�EDQQHU�

QRWLFH�DG��7KLV� ,QWHUQHW�3XEOLFDWLRQ�1RWLFH�ZLOO�FRPPHQFH�QR�VRRQHU� WKDQ� WKLUW\�

����� FDOHQGDU� GD\V� DIWHU� DQ� RUGHU� JUDQWLQJ� 3UHOLPLQDU\� $SSURYDO�� DQG� LW� VKDOO�

FRQWLQXH�IRU�D�SHULRG�RI�IRUW\�ILYH������FDOHQGDU�GD\V���

I� �&$)$�1RWLFH�� �:LWKLQ�WHQ������FDOHQGDU�GD\V�DIWHU�3ODLQWLIIV� ILOH� WKH�0RWLRQ�IRU�

3UHOLPLQDU\�$SSURYDO��*RGLYD�RU�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�SURYLGH�&$)$�

1RWLFH��LQ�FRPSOLDQFH�ZLWK����8�6�&����������DQG�*RGLYD�RU�*RGLYD¶V�FRXQVHO�RU�

WKH�6HWWOHPHQW�$GPLQLVWUDWRU�VKDOO�SURYLGH�D�GHFODUDWLRQ�DWWHVWLQJ�WR�WKLV���

9� $'0,1,675$7,21�2)�6(77/(0(17�

��� $OO� 6HWWOHPHQW� 1RWLFH� DQG�$GPLQLVWUDWLRQ� &RVWV� VKDOO� EH� SDLG� E\�*RGLYD�� ,I� 1RWLFH� LV�

SURYLGHG�WR�WKH�6HWWOHPHQW�&ODVV�EXW�WKH�6HWWOHPHQW�LV�QRW�ILQDOO\�DSSURYHG��*RGLYD�VKDOO�

EH�VROHO\�UHVSRQVLEOH�IRU�DQ\�QRWLFH�FRVWV�FODLPHG�E\�WKH�6HWWOHPHQW�$GPLQLVWUDWRU��$Q\�

VXSSOHPHQWDO� RU� DGGLWLRQDO� QRWLFH� WKDW�PD\� EHFRPH� QHFHVVDU\� RU� DSSURSULDWH�� E\�&RXUW�

RUGHU�RU�DV�RWKHUZLVH�DV�DJUHHG�E\�WKH�3DUWLHV��VKDOO�DOVR�EH�E\�SDLG�E\�*RGLYD���

��� 7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� EH� UHVSRQVLEOH� IRU� DGPLQLVWUDWLYH� WDVNV�� LQFOXGLQJ��

ZLWKRXW�OLPLWDWLRQ���

D� �$UUDQJLQJ��DV�VHW�IRUWK�LQ�6HFWLRQ�,9�DQG�LQ�WKH�3UHOLPLQDU\�$SSURYDO�2UGHU��IRU�

GLVWULEXWLRQ� RI� 1RWLFH� RI� WKH� 6HWWOHPHQW� �LQ� D� IRUP� VXEVWDQWLDOO\� VLPLODU� WR� WKDW�

�������� �������� ��
 �	����	��������������	�������
������Case 1:19-cv-00972-AJN   Document 67-1   Filed 10/12/21   Page 21 of 84



�

���
�������������

DSSURYHG�E\�WKH�&RXUW��DQG�&ODLPV�)RUPV��LQ�D�IRUP�VXEVWDQWLDOO\�VLPLODU�WR�WKDW�

DSSURYHG�E\�WKH�&RXUW��WR�6HWWOHPHQW�&ODVV�0HPEHUV����

E� �$QVZHULQJ�LQTXLULHV�IURP�6HWWOHPHQW�&ODVV�0HPEHUV�SHUWDLQLQJ�WR�WKH�PHFKDQLFV�

RI� H[HUFLVLQJ� WKHLU� ULJKWV� XQGHU� WKH� 6HWWOHPHQW� DQG� GLUHFWLQJ� DQ\� LQTXLULHV� IURP�

6HWWOHPHQW�&ODVV�0HPEHUV�SHUWDLQLQJ�WR�WKH�VXEVWDQWLYH�WHUPV�RI�WKH�6HWWOHPHQW�WR�

&ODVV�&RXQVHO���

F� �5HFHLYLQJ�DQG�PDLQWDLQLQJ�FRUUHVSRQGHQFH�UHJDUGLQJ�2EMHFWLRQV�DQG�5HTXHVWV�IRU�

([FOXVLRQ�IURP�WKH�6HWWOHPHQW�$JUHHPHQW���

G� �3RVWLQJ� QRWLFHV�� &ODLP� )RUPV�� DQG� RWKHU� UHODWHG� GRFXPHQWV� RQ� WKH� 6HWWOHPHQW�

:HEVLWH�DQG�RWKHUZLVH�PDLQWDLQLQJ�WKH�6HWWOHPHQW�:HEVLWH���

H� �5HFHLYLQJ� DQG� SURFHVVLQJ� &ODLP� )RUPV�� LQFOXGLQJ� VHQGLQJ� UHMHFWLRQ� QRWLFHV� IRU�

SRWHQWLDO�LQYDOLG�IUDXGXOHQW�FODLPV���

I� �3URYLGLQJ�SURPSW�XSGDWHV� WR�*RGLYD¶V�&RXQVHO� DQG�&ODVV�&RXQVHO� UHJDUGLQJ� WKH�

QXPEHU�RI�&ODLPV��1RWLFH�RI�0LVVLQJ�RU�,QDFFXUDWH�,QIRUPDWLRQ�LVVXHG��5HTXHVWV�

IRU�([FOXVLRQ��DQG�2EMHFWLRQV����

J� 3URYLGLQJ�GHFODUDWLRQ�V��LQ�VXSSRUW�RI�SUHOLPLQDU\�DQG�ILQDO�DSSURYDO�DV�QHFHVVDU\�

DQG�DSSURSULDWH���

K� 'LVWULEXWLQJ�DOO�SD\PHQWV�XQGHU�WKH�6HWWOHPHQW�� LQFOXGLQJ�SD\PHQWV� WR�6HWWOHPHQW�

&ODVV�0HPEHUV�DQG�WKH�&ODVV�5HSUHVHQWDWLYH�6HUYLFH�$ZDUGV���

L� 3URYLGLQJ�D�SRVW�GLVWULEXWLRQ�DFFRXQWLQJ�GHFODUDWLRQ�DQG�RU�DQ\�RWKHU�GHFODUDWLRQV�

UHJDUGLQJ�FRPSOLDQFH�ZLWK�DQG�HIIHFWXDWLRQ�RI�WKH�WHUPV�RI�WKH�6HWWOHPHQW��DQG��
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M� 2WKHUZLVH� DVVLVWLQJ� ZLWK� LPSOHPHQWDWLRQ� DQG� DGPLQLVWUDWLRQ� RI� WKH� 6HWWOHPHQW�

$JUHHPHQW�WHUPV�DV�WKH�3DUWLHV�PXWXDOO\�DJUHH�RU�WKH�&RXUW�RUGHUV�WKH�6HWWOHPHQW�

$GPLQLVWUDWRU�WR�SHUIRUP��

9,� 2%-(&7,216�$1'�237�2876�

2EMHFWLRQV�

��� 6HWWOHPHQW�&ODVV�0HPEHUV�VKDOO�KDYH�WKH�ULJKW�WR�DSSHDU�DQG�SUHVHQW�2EMHFWLRQV�DV�WR�DQ\�

UHDVRQ�ZK\�WKH�WHUPV�RI�WKLV�$JUHHPHQW�VKRXOG�QRW�EH�JLYHQ�)LQDO�$SSURYDO��$Q\�2EMHFWLRQ�

PXVW� EH� PDGH� ZLWKLQ� WKH� 2EMHFWLRQ�([FOXVLRQ� 'HDGOLQH�� DQG� PXVW� EH� LQ� ZULWLQJ� DQG�

VXEPLWWHG�WR�WKH�&RXUW�LQ�HLWKHU�RI�WKH�IROORZLQJ�PDQQHUV������PDLOLQJ�WKH�2EMHFWLRQ�WR�WKH�

&ODVV�$FWLRQ�&OHUN��8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN��

7KXUJRRG�0DUVKDO�&RXUWKRXVH��&RXUWURRP���������)ROH\�6TXDUH��1HZ�<RUN��1<��������

RU�����ILOLQJ�WKH�2EMHFWLRQ�LQ�SHUVRQ�DW�DQ\�ORFDWLRQ�RI�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�

WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN�RU�YLD�WKH�(&)�HOHFWURQLF�ILOLQJ�V\VWHP���

��� 7KH�GDWH�RI�WKH�SRVWPDUN�RQ�WKH�HQYHORSH��RU�WKH�HOHFWURQLF�GDWH�RI�VXEPLVVLRQ�RU�ILOLQJ��

VKDOO� EH� WKH� H[FOXVLYH�PHDQV� XVHG� WR� GHWHUPLQH�ZKHWKHU� DQ�2EMHFWLRQ� KDV� EHHQ� WLPHO\�

VXEPLWWHG�E\�WKH�2EMHFWLRQ�([FOXVLRQ�'HDGOLQH� 

��� $Q\�2EMHFWLRQ�PXVW� FRQWDLQ� D� FDSWLRQ� RU� WLWOH� WKDW� LGHQWLILHV� LW� DV� ³2EMHFWLRQ� WR� &ODVV�

6HWWOHPHQW�LQ�Hesse, et al. v. Godiva Chocolatier, Inc.��1R�������FY�������$-1´�DQG VKDOO�

DOVR�FRQWDLQ�� 

D� �,QIRUPDWLRQ� VXIILFLHQW� WR� LGHQWLI\� DQG� FRQWDFW� WKH� REMHFWLQJ� 6HWWOHPHQW� &ODVV�

0HPEHU�� LQFOXGLQJ� QDPH�� DGGUHVV�� WHOHSKRQH� QXPEHU�� DQG�� LI� DYDLODEOH�� HPDLO�

DGGUHVV�� DQG� LI� UHSUHVHQWHG� E\� FRXQVHO�� WKH� IRUHJRLQJ� LQIRUPDWLRQ� IRU� KLV�KHU�

FRXQVHO�� 
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E� :KHWKHU�WKH�6HWWOHPHQW�&ODVV�0HPEHU��RU�KLV�RU�KHU�FRXQVHO��LQWHQGV�WR�DSSHDU�DW�

WKH�)LQDO�$SSURYDO�+HDULQJ� 

F� :KHWKHU�WKH�2EMHFWLRQ�DSSOLHV�RQO\�WR�WKH�6HWWOHPHQW�&ODVV�0HPEHU��WR�D�VSHFLILF�

VXEVHW�RI�WKH�6HWWOHPHQW�&ODVV��RU�WR�WKH�HQWLUH�6HWWOHPHQW�&ODVV� 

G� �$� FOHDU� DQG� FRQFLVH� VWDWHPHQW� RI� WKH� 6HWWOHPHQW� &ODVV� 0HPEHU¶V� 2EMHFWLRQ��

LQFOXGLQJ�DOO�EDVHV�DQG�OHJDO�JURXQGV�IRU�WKH�2EMHFWLRQ�� 

H� �'RFXPHQWV� VXIILFLHQW� WR� HVWDEOLVK� WKH� SHUVRQ¶V� VWDQGLQJ� DV� D� 6HWWOHPHQW� &ODVV�

0HPEHU��i.e.� 3URRI�RI�3XUFKDVH�RU�YHULILFDWLRQ�XQGHU�SHQDOW\�RI�SHUMXU\�DV�WR�WKH�

SHUVRQ¶V�SXUFKDVH�RI�*RGLYD�&KRFRODWH�3URGXFWV�GXULQJ�WKH�&ODVV�3HULRG�� 

I� $�OLVW�RI�DQ\�RWKHU�REMHFWLRQV�VXEPLWWHG�E\�WKH�6HWWOHPHQW�&ODVV�PHPEHU��RU�KLV�KHU�

FRXQVHO��WR�DQ\�FODVV�DFWLRQV�LQ�DQ\�VWDWH�RU�IHGHUDO�FRXUW�LQ�WKH�8QLWHG�6WDWHV�LQ�WKH�

SUHYLRXV� ILYH� ����\HDUV� �RU�DIILUPDWLYHO\�VWDWLQJ� WKDW�QR�VXFK�SULRU�REMHFWLRQ�KDV�

EHHQ�PDGH���DQG 

J� 7KH�6HWWOHPHQW�&ODVV�0HPEHU¶V� VLJQDWXUH�� LQ� DGGLWLRQ� WR� WKH� VLJQDWXUH�RI�KLV�KHU�

DWWRUQH\��LI�DQ\� 

��� 3ODLQWLIIV�DQG�*RGLYD�VKDOO�HDFK�KDYH�WKH�ULJKW�WR�UHVSRQG�WR�DQ\�2EMHFWLRQ�QR�ODWHU�WKDQ�

VHYHQ�����FDOHQGDU�GD\V�SULRU�WR�WKH�)LQDO�$SSURYDO�+HDULQJ� 

��� 6HWWOHPHQW�&ODVV�0HPEHUV�ZKR�IDLO�WR�ILOH�ZULWWHQ�2EMHFWLRQV�LQ�WKH�PDQQHU�VSHFLILHG�DERYH�

VKDOO�EH�GHHPHG�WR�KDYH�ZDLYHG�DQ\�REMHFWLRQV�DQG�VKDOO�EH�IRUHFORVHG�IURP�PDNLQJ�DQ\�

REMHFWLRQ� �ZKHWKHU� E\� DSSHDO� RU� RWKHUZLVH�� WR� WKH� 6HWWOHPHQW� $JUHHPHQW� DQG� VKDOO� EH�

ERXQG��WR�WKH�H[WHQW�DOORZHG�E\�ODZ��E\�WKH�WHUPV�RI�WKH�6HWWOHPHQW�$JUHHPHQW�� 

5HTXHVWV�IRU�([FOXVLRQ�2SW�2XWV 
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��� $Q\�6HWWOHPHQW�&ODVV�0HPEHU�ZKR�GRHV�QRW�ZLVK�WR�SDUWLFLSDWH�LQ�WKLV�6HWWOHPHQW�PXVW�

VXEPLW�D�5HTXHVW�IRU�([FOXVLRQ�WR�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�E\�WKH�2EMHFWLRQ�([FOXVLRQ�

'HDGOLQH��VWDWLQJ�D�FOHDU�LQWHQWLRQ�WR�EH�³H[FOXGHG´�IURP�RU�³RSW�RXW´�RI�WKH�6HWWOHPHQW��

7KH�5HTXHVW� IRU�([FOXVLRQ�PXVW� FRQWDLQ� WKH�6HWWOHPHQW�&ODVV�0HPEHU¶V� QDPH�� FXUUHQW�

DGGUHVV�� DQG� WHOHSKRQH� QXPEHU�� 7KH� 5HTXHVW� IRU� ([FOXVLRQ� PXVW� EH� VLJQHG� E\� WKH�

6HWWOHPHQW� &ODVV� 0HPEHU�� GDWHG� DQG� VHQW� WR� WKH� 6HWWOHPHQW� $GPLQLVWUDWRU� YLD� WKH�

6HWWOHPHQW�:HEVLWH�RU�E\�KDUG�FRS\�VHQW�YLD�8�6��0DLO�� 

��� 7KH�SRVWPDUNHG�GDWH�RI�D�VXEPLVVLRQ�E\�PDLO��RU�WKH�HOHFWURQLF�GDWH�RI�VXEPLVVLRQ�LQ�WKH�

FDVH� RI� D� VXEPLVVLRQ� YLD� WKH�6HWWOHPHQW�:HEVLWH�� VKDOO� EH� WKH� H[FOXVLYH�PHDQV� XVHG� WR�

GHWHUPLQH� ZKHWKHU� D� 5HTXHVW� IRU� ([FOXVLRQ� KDV� EHHQ� WLPHO\� VXEPLWWHG� E\� WKH�

2EMHFWLRQ�([FOXVLRQ� 'HDGOLQH�� $Q\� 6HWWOHPHQW� &ODVV� 0HPEHU� ZKRVH� UHTXHVW� WR� EH�

H[FOXGHG�IURP�WKH�6HWWOHPHQW�&ODVV�LV�DSSURYHG�E\�WKH�&RXUW�ZLOO�QRW�EH�ERXQG�E\�WKLV�

6HWWOHPHQW�$JUHHPHQW�QRU�ZLOO� KH�RU� VKH�KDYH�DQ\� ULJKW� WR�REMHFW�� DSSHDO�� RU� FRPPHQW�

WKHUHRQ� 

��� 6HWWOHPHQW�&ODVV�0HPEHUV�ZKR�IDLO�WR�VXEPLW�D�YDOLG�DQG�WLPHO\�5HTXHVW�IRU�([FOXVLRQ�RQ�

RU�EHIRUH�WKH�2EMHFWLRQ�([FOXVLRQ�'HDGOLQH�VKDOO�EH�ERXQG��WR�WKH�H[WHQW�DOORZHG�E\�ODZ��

E\� DOO� WHUPV� RI� WKH� 6HWWOHPHQW� $JUHHPHQW� DQG� DQ\� )LQDO� $SSURYDO� 2UGHU� DQG� )LQDO�

-XGJPHQW�HQWHUHG�E\�WKH�&RXUW��UHJDUGOHVV�RI�ZKHWKHU�WKH\�KDYH�UHTXHVWHG�H[FOXVLRQ�IURP�

WKH�&ODVV� 

��� 6HWWOHPHQW�&ODVV�0HPEHUV�ZKR�VXEPLW�D�YDOLG�DQG�WLPHO\�5HTXHVW�IRU�([FOXVLRQ�FDQQRW�

REMHFW� WR�WKH�6HWWOHPHQW��,I�D�6HWWOHPHQW�&ODVV�0HPEHU�VXEPLWV�ERWK�D�YDOLG�DQG�WLPHO\�

5HTXHVW�IRU�([FOXVLRQ�DQG�2EMHFWLRQ��WKH�5HTXHVW�IRU�([FOXVLRQ�VKDOO�FRQWURO�� 
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��� ,I� D� 6HWWOHPHQW� &ODVV� PHPEHU� VXEPLWV� ERWK� D� YDOLG� &ODLP� )RUP� DQG� D� 5HTXHVW� IRU�

([FOXVLRQ��WKH�&ODLP�)RUP�VKDOO�WDNH�SUHFHGHQFH�DQG�EH�FRQVLGHUHG�YDOLG�DQG�ELQGLQJ��DQG�

WKH�5HTXHVW�IRU�([FOXVLRQ�VKDOO�EH�GHHPHG�VXEPLWWHG�E\�PLVWDNH�DQG�UHMHFWHG� 

1R�6ROLFLWDWLRQ�RI�2EMHFWLRQV�RU�([FOXVLRQV�

��� 7KH�3DUWLHV�DQG�WKHLU�FRXQVHO�DJUHH�WR�XVH�WKHLU�EHVW�HIIRUWV�WR�FDUU\�RXW�WKLV�$JUHHPHQW��$W�

QR�WLPH�VKDOO�DQ\�RI�WKH�3DUWLHV�RU�WKHLU�FRXQVHO�VHHN�WR�VROLFLW�RU�RWKHUZLVH�HQFRXUDJH�DQ\�

3HUVRQ�RU� HQWLW\� WR� VXEPLW�2EMHFWLRQV� RU�5HTXHVWV� IRU�([FOXVLRQ� RU� WR� DSSHDO� IURP� WKH�

&RXUW¶V�)LQDO�$SSURYDO�2UGHU�DQG�)LQDO�-XGJPHQW��

9,,� )((�$:$5'�$1'�&/$66�5(35(6(17$7,9(�6(59,&(�$:$5'6�
�

)HH�$ZDUG�

��� &ODVV�&RXQVHO�PD\�VXEPLW�D�)HH�$SSOLFDWLRQ�IRU�DQ�DZDUG�RI�DWWRUQH\V¶�IHHV�DQG�FRVWV�LQ�

DQ�DPRXQW�QRW�WR�H[FHHG�)LYH�0LOOLRQ�'ROODUV�������������������

���� $Q\�)HH�$ZDUG�RUGHUHG�E\�WKH�&RXUW� VKDOO�EH�WKH�WRWDO�REOLJDWLRQ�RI�*RGLYD�WR�SD\�IRU�

3ODLQWLIIV¶�DWWRUQH\V¶�IHHV��FRVWV��DQG�RU�DWWRUQH\V¶�H[SHQVHV�RI�DQ\�NLQG��LQFOXGLQJ��EXW�QRW�

OLPLWHG� WR�� WUDYHO�� ILOLQJ� IHHV��FRXUW� UHSRUWHU�DQG�YLGHRJUDSKHU�H[SHQVHV��H[SHUW� IHHV�DQG�

FRVWV��QRWLFH�RI�SHQGHQF\�FRVWV�DQG�H[SHQVHV��DQG�GRFXPHQW�UHYLHZ�DQG�SURGXFWLRQ�FRVWV��

UHODWHG�WR�WKLV�$FWLRQ��

���� *RGLYD�VKDOO�SD\�DQ\�)HH�$ZDUG�RUGHUHG�E\�WKH�&RXUW�YLD�ZLUH�WUDQVIHU�WR�&ODVV�&RXQVHO�

QRW�ODWHU�WKDQ�WHQ������FDOHQGDU�GD\V�IROORZLQJ�WKH�LVVXDQFH�RI�DQ�2UGHU�JUDQWLQJ�WKH�)HH�

$SSOLFDWLRQ��

���� 3D\PHQW�E\�*RGLYD�RI� DQ\�)HH�$ZDUG� LV�VHSDUDWH� IURP��DQG� LQ�DGGLWLRQ� WR�� WKH�RWKHU�

UHOLHI�DIIRUGHG�WR�WKH�6HWWOHPHQW�&ODVV�0HPEHUV�LQ�WKLV�$JUHHPHQW���
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���� 7KLV� 6HWWOHPHQW� LV� QRW� FRQWLQJHQW� XSRQ� WKH� &RXUW� DZDUGLQJ� DQ\� SDUWLFXODU� DPRXQW� LQ�

DWWRUQH\V¶�IHHV�DQG�FRVWV��7KH�$JUHHPHQW�LV�YDOLG�DQG�ELQGLQJ�RQ�WKH�3DUWLHV�UHJDUGOHVV�RI�

ZKHWKHU�WKH�&RXUW�UHGXFHV�RU�RWKHUZLVH�PRGLILHV�&ODVV�&RXQVHO¶V�UHTXHVWHG�)HH�$ZDUG��

���� &ODVV�&RXQVHO��LQ�WKHLU�VROH�GLVFUHWLRQ��VKDOO�DOORFDWH�DQG�GLVWULEXWH�WKH�)HH�$ZDUG���

���� *RGLYD�VKDOO�SD\�LWV�RZQ�DWWRUQH\V¶�IHHV�DQG�FRVWV�LQFXUUHG�LQ�WKLV�$FWLRQ���

���� $Q\�DSSHDO�WKDW�H[FOXVLYHO\�FRQFHUQV�WKH�DZDUG�RI�DWWRUQH\V¶�IHHV��H[SHQVHV��DQG�RU�VHUYLFH�

DZDUGV�VKDOO�QRW�GHOD\�WKH�(IIHFWLYH�'DWH�RI�WKH�6HWWOHPHQW��

&ODVV�5HSUHVHQWDWLYH�6HUYLFH�$ZDUGV�

���� ,Q�UHFRJQLWLRQ�RI��inter alia��WKH�WLPH�DQG�HIIRUW�WKH�&ODVV�5HSUHVHQWDWLYHV�H[SHQGHG�LQ�

SXUVXLQJ� WKLV� $FWLRQ� DQG� IXOILOOLQJ� WKHLU� REOLJDWLRQV� DQG� UHVSRQVLELOLWLHV� DV� &ODVV�

5HSUHVHQWDWLYHV��&ODVV�&RXQVHO�PD\�SHWLWLRQ�WKH�&RXUW�IRU�D�VHUYLFH�DZDUG�LQ�DQ�DPRXQW�

RI�)LYH�7KRXVDQG�'ROODUV�������������WR�HDFK�RI�WKH�WZR�&ODVV�5HSUHVHQWDWLYHV��

���� 7KH�&RXUW¶V�DZDUG�RI�DQ\�&ODVV�5HSUHVHQWDWLYH�6HUYLFH�$ZDUGV�VKDOO�EH�VHSDUDWH�IURP�

LWV�GHWHUPLQDWLRQ�RI�ZKHWKHU�WR�DSSURYH�WKH�6HWWOHPHQW�DV�VHW�IRUWK�LQ�WKLV�$JUHHPHQW��,Q�

WKH� HYHQW� WKH� &RXUW� DSSURYHV� WKH� 6HWWOHPHQW�� EXW� GHFOLQHV� WR� DZDUG� D� &ODVV�

5HSUHVHQWDWLYH�6HUYLFH�$ZDUG�LQ�WKH�DPRXQW�UHTXHVWHG�E\�&ODVV�&RXQVHO��WKH�6HWWOHPHQW�

ZLOO�QHYHUWKHOHVV�EH�ELQGLQJ�RQ�WKH�3DUWLHV���

���� *RGLYD� VKDOO� SD\� WKH� &ODVV� 5HSUHVHQWDWLYH� 6HUYLFH� $ZDUGV� E\� ZLUH� WUDQVIHU� WR� WKH�

6HWWOHPHQW�$GPLQLVWUDWRU�QRW�ODWHU�WKDQ�IRXUWHHQ������FDOHQGDU�GD\V�DIWHU�WKH�(IIHFWLYH�'DWH��

7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� VKDOO� SD\� WKH� &ODVV� 5HSUHVHQWDWLYH� 6HUYLFH� $ZDUGV� WR�

3ODLQWLIIV�ZLWKLQ�IRXUWHHQ������FDOHQGDU�GD\V�RI�UHFHLYLQJ�WKH�IXQGV�IURP�*RGLYD��3ODLQWLIIV�

VKDOO� EH� VROHO\� DQG� OHJDOO\� UHVSRQVLEOH� WR� SD\� DQG� DOO� DSSOLFDEOH� WD[HV� RQ� WKHLU�&ODVV�

5HSUHVHQWDWLYH�6HUYLFH�$ZDUGV��DQG�VKDOO�KROG�KDUPOHVV�*RGLYD�DQG�&ODVV�&RXQVHO�IURP�
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DQ\� FODLP� RU� OLDELOLW\� IRU� WD[HV�� SHQDOWLHV�� RU� LQWHUHVW� DULVLQJ� DV� D� UHVXOW� RI� WKH�&ODVV�

5HSUHVHQWDWLYH�6HUYLFH�$ZDUGV��3ODLQWLIIV� VKDOO� DOVR� IXUQLVK� WR�*RGLYD� DQ\�QHFHVVDU\�

IRUPV�UHODWHG�WR�WKLV�&ODVV�5HSUHVHQWDWLYH�6HUYLFH�$ZDUGV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�

D�:���IRUP��

���� 3D\PHQW�E\�*RGLYD�RI�DQ\�&ODVV�5HSUHVHQWDWLYH�6HUYLFH�$ZDUGV�LV�VHSDUDWH�IURP��DQG�

LQ� DGGLWLRQ� WR�� WKH� RWKHU� UHOLHI� DIIRUGHG� WR� WKH� 6HWWOHPHQW� &ODVV� 0HPEHUV� LQ� WKLV�

$JUHHPHQW���

9,,,� 35(/,0,1$5<�$33529$/�

0RWLRQ�IRU�3UHOLPLQDU\�$SSURYDO�

���� $V� VRRQ� DV� UHDVRQDEO\� SUDFWLFDEOH� DIWHU� WKLV� 6HWWOHPHQW� $JUHHPHQW� LV� IXOO\� H[HFXWHG��

3ODLQWLIIV�VKDOO�ILOH�DQ�XQRSSRVHG�0RWLRQ�IRU�3UHOLPLQDU\�$SSURYDO�RI�&ODVV�6HWWOHPHQW�WKDW�

VHHNV�HQWU\�RI�WKH�3UHOLPLQDU\�$SSURYDO�2UGHU��ZKLFK��LQ�DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKLV�

$JUHHPHQW��IRU�VHWWOHPHQW�SXUSRVHV�ZRXOG���

D� 3UHOLPLQDULO\�DSSURYH�WKLV�6HWWOHPHQW�$JUHHPHQW��

E� 3URYLVLRQDOO\�FHUWLI\�D�6HWWOHPHQW�&ODVV�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����

FRPSRVHG�RI�WKH�6HWWOHPHQW�&ODVV�0HPEHUV���

F� $SSURYH�WKH�6HWWOHPHQW�$GPLQLVWUDWRU���

G� $SSURYH� DQG� DXWKRUL]H� WKH� FRQWHQWV� RI� WKH� 1RWLFH� 3ODQ� DQG� GLVWULEXWLRQ� RI� WKH�

1RWLFH���

H� $SSRLQW�&ODVV�&RXQVHO�DV�FRXQVHO�IRU�WKH�6HWWOHPHQW�&ODVV��

I� $SSURYH�DQG�DXWKRUL]H�WKH�SURFHGXUHV�IRU�VXEPLWWLQJ�2EMHFWLRQV�DQG�5HTXHVWV�IRU�

([FOXVLRQ�DQG�WKH�ELQGLQJ�QDWXUH�WKHUHRI��
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J� 6HW�GHDGOLQHV�IRU�VXEPLWWLQJ�SDSHUV�LQ�VXSSRUW�RI�WKH�0RWLRQ�IRU�)LQDO�$SSURYDO��

WKH�)HH�$SSOLFDWLRQ��DQG�DQ\�UHVSRQVHV�WR�WLPHO\�DQG�YDOLG�2EMHFWLRQV���

K� 6FKHGXOH�WKH�)LQDO�$SSURYDO�+HDULQJ�WR�GHWHUPLQH�ZKHWKHU�)LQDO�$SSURYDO�RI�WKH�

6HWWOHPHQW�$JUHHPHQW�LV�ZDUUDQWHG��DQG��

L� 6WD\� DOO� DFWLYLW\� LQ� WKH�$FWLRQ� H[FHSW� WR� WKH� H[WHQW� QHFHVVDU\� WR� HIIHFWXDWH� WKLV�

$JUHHPHQW�XQOHVV�DQG�XQWLO�WKLV�$JUHHPHQW�LV�WHUPLQDWHG�SXUVXDQW�WR�LWV�WHUPV�DQG�

FRQGLWLRQV��

&HUWLILFDWLRQ�RI�6HWWOHPHQW�&ODVV�IRU�6HWWOHPHQW�3XUSRVHV�2QO\�

���� 7KH�3DUWLHV�DJUHH��IRU�VHWWOHPHQW�SXUSRVHV�RQO\��WKDW�WKH�6HWWOHPHQW�&ODVV�VKDOO�EH�FHUWLILHG�

DQG� SURFHHG� DV� D� FODVV� DFWLRQ� XQGHU� )HGHUDO� 5XOH� RI� &LYLO� 3URFHGXUH� ���� ZLWK� D� FODVV�

FRQVLVWLQJ�RI�DOO�6HWWOHPHQW�&ODVV�0HPEHUV��DQG�ZLWK�3ODLQWLIIV�DV�&ODVV�5HSUHVHQWDWLYHV��

DQG�ZLWK�&ODVV�&RXQVHO�DV�FRXQVHO�IRU�WKH�6HWWOHPHQW�&ODVV�0HPEHUV��

,;� ),1$/�$33529$/�

0RWLRQ�IRU�)LQDO�$SSURYDO�

���� 7KLUW\�ILYH� ����� FDOHQGDU� GD\V� EHIRUH� WKH� )LQDO�$SSURYDO�+HDULQJ��&ODVV�&RXQVHO� VKDOO�

SHWLWLRQ�WKH�&RXUW�IRU�)LQDO�$SSURYDO�2UGHU�DQG�)LQDO�-XGJPHQW�WKDW�ZRXOG���

D� &RQILUP�WKH�FHUWLILFDWLRQ�RI�WKH�6HWWOHPHQW�&ODVV�DV�GHILQHG�DERYH���

E� 'LVPLVV�WKLV�$FWLRQ��ZLWK�SUHMXGLFH��XSRQ�WKH�(IIHFWLYH�'DWH���

F� 5HOHDVH�WKH�5HOHDVHG�3DUWLHV�IURP�WKH�5HOHDVHG�&ODLPV�RI�WKH�5HOHDVLQJ�3DUWLHV���

G� )LQG� WKDW� WKLV� $JUHHPHQW� LV� HQWHUHG� LQWR� LQ� JRRG� IDLWK�� LV� UHDVRQDEOH�� IDLU� DQG�

DGHTXDWH��DQG�LV�LQ�WKH�EHVW�LQWHUHVW�RI�WKH�6HWWOHPHQW�&ODVV�0HPEHUV���

H� 5HWDLQ� WKH� &RXUW¶V� FRQWLQXLQJ� DQG� H[FOXVLYH� MXULVGLFWLRQ� RYHU� WKH� HQIRUFHPHQW��

LQWHUSUHWDWLRQ��DQG�DSSOLFDELOLW\�RI�WKH�6HWWOHPHQW�DQG�SRZHU�WR�HQMRLQ�DOO�DFWLRQV�LQ�
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DQ\�MXULVGLFWLRQ�DJDLQVW�WKH�5HOHDVHG�3DUWLHV�DV�QHFHVVDU\�WR�SUHVHUYH�WKH�&RXUW¶V�

MXULVGLFWLRQ��DQG��

I� 0DNH� VXFK� RUGHUV� DV� DUH� QHFHVVDU\� DQG� DSSURSULDWH� WR� HIIHFWXDWH� WKH� WHUPV� DQG�

FRQGLWLRQV�RI�WKLV�6HWWOHPHQW�$JUHHPHQW��

)LQDO�$SSURYDO�+HDULQJ�

���� 7KH� &RXUW� VKDOO� FRQGXFW� D� )LQDO� $SSURYDO� +HDULQJ� VR� WKDW� WKH� &RXUW�PD\� UHYLHZ� DQ\�

REMHFWLRQV�WR�WKLV�$JUHHPHQW��FRQVLGHU�WKH�IDLUQHVV��UHDVRQDEOHQHVV�DQG�DGHTXDF\�RI�WKLV�

$JUHHPHQW�DQG�FRQVLGHU�3ODLQWLIIV¶�0RWLRQ�IRU�)LQDO�$SSURYDO�DQG�)HH�$SSOLFDWLRQ��7KH�

GDWH�RI�WKH�)LQDO�$SSURYDO�+HDULQJ�VKDOO�EH�SRVWHG�RQ�WKH�6HWWOHPHQW�:HEVLWH�LQ�DGYDQFH�

RI�WKH�KHDULQJ��,I�WKH�GDWH�RI�WKH�)LQDO�$SSURYDO�+HDULQJ�LV�VXEVHTXHQWO\�PRGLILHG�E\�WKH�

&RXUW��QR�IXUWKHU�QRWLFH�LV�UHTXLUHG�WR�EH�SXEOLVKHG�WR�6HWWOHPHQW�&ODVV�0HPEHUV��H[FHSW�

WKDW��WKH�3DUWLHV�ZLOO�QRWLI\�DQ\�6HWWOHPHQW�&ODVV�0HPEHU�ZKR�KDV�ILOHG�D�WLPHO\�2EMHFWLRQ�

LQ�ZULWLQJ�RI�DQ\�FKDQJH�WR�WKH�GDWH�RI�WKH�)LQDO�$SSURYDO�+HDULQJ��

'LVPLVVDO�RI�WKLV�$FWLRQ�

���� 7KH�)LQDO�$SSURYDO�VKDOO�SURYLGH�WKDW�WKLV�$FWLRQ�VKDOO�EH�GLVPLVVHG��ZLWK�SUHMXGLFH��XSRQ�

WKH�(IIHFWLYH�'DWH��

;� 5(/($6(6��

*HQHUDO�5HOHDVH�IURP�/LDELOLW\�

���� 8SRQ�WKH�(IIHFWLYH�'DWH��HDFK�RI�WKH�3ODLQWLIIV�DQG�HDFK�6HWWOHPHQW�&ODVV�0HPEHU�ZKR�KDV�

QRW�YDOLGO\�DQG�WLPHO\�VXEPLWWHG�D�5HTXHVW�IRU�([FOXVLRQ�VKDOO�EH�GHHPHG�WR�UHOHDVH�DQG�

IRUHYHU�GLVFKDUJH�DQ\�DQG�DOO�5HOHDVHG�3DUWLHV�RI�DQG�IURP�OLDELOLW\�RI�DQ\�NLQG�RU�W\SH�

ZKDWVRHYHU�IRU�DQ\�DQG�DOO�5HOHDVHG�&ODLPV��DQG�VKDOO�EH�SHUPDQHQWO\�EDUUHG�DQG�HQMRLQHG�

IURP�LQLWLDWLQJ��DVVHUWLQJ�DQG�RU�SURVHFXWLQJ�DQ\�5HOHDVHG�&ODLP�V��DJDLQVW�DQ\�5HOHDVHG�
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3DUW\� LQ� DQ\� FRXUW� RU� IRUXP�� 7KLV� $JUHHPHQW� VKDOO� EH� WKH� VROH� DQG� H[FOXVLYH� UHPHG\�

DYDLODEOH� WR� WKH�5HOHDVLQJ�3DUWLHV� IRU�DQ\�DQG�DOO�5HOHDVHG�&ODLPV�DJDLQVW� WKH�5HOHDVHG�

3DUWLHV�� 1R� 5HOHDVHG� 3DUW\� VKDOO� EH� VXEMHFW� WR� OLDELOLW\� RU� H[SHQVH� RI� DQ\� NLQG� WR� DQ\�

5HOHDVLQJ�3DUW\�ZLWK�UHVSHFW�WR�DQ\�5HOHDVHG�&ODLP��

���� 7KH�3DUWLHV�DJUHH�WKDW� WKH\�PD\�KHUHDIWHU�GLVFRYHU�IDFWV� LQ�DGGLWLRQ�WR�RU�GLIIHUHQW�IURP�

WKRVH� WKH\�EHOLHYH� WR�EH� WUXH�ZLWK� UHVSHFW� WR� WKH� VXEMHFW�PDWWHU�RI� WKLV�$JUHHPHQW��7KH�

3DUWLHV�DJUHH�WKDW��QRWZLWKVWDQGLQJ�WKH�GLVFRYHU\�RI�WKH�H[LVWHQFH�RI�DQ\�VXFK�DGGLWLRQDO�RU�

GLIIHUHQW� IDFWV� WKDW�� LI� NQRZQ�� ZRXOG� PDWHULDOO\� DIIHFW� LWV� GHFLVLRQ� WR� HQWHU� LQWR� WKLV�

$JUHHPHQW�� WKH� UHOHDVHV� KHUHLQ� JLYHQ� VKDOO� EH� DQG� UHPDLQ� LQ� HIIHFW� DV� D� IXOO�� ILQDO� DQG�

FRPSOHWH�JHQHUDO� UHOHDVH�RI� WKH�5HOHDVHG�&ODLPV�DQG� WKH�3DUWLHV�VKDOO�QRW�EH�HQWLWOHG� WR�

PRGLI\�RU�VHW�DVLGH�WKLV�$JUHHPHQW��HLWKHU�LQ�ZKROH�RU�LQ�SDUW��E\�UHDVRQ�WKHUHRI��7KH�3DUWLHV�

KHUHE\�ZDLYH�DQG�UHOLQTXLVK��WR�WKH�IXOOHVW�H[WHQW�SHUPLWWHG�E\�ODZ��WKH�ULJKWV�DQG�EHQHILWV�

RI� DQ\� VWDWXWH� ZKLFK�PLJKW� RWKHUZLVH� UHQGHU� XQHQIRUFHDEOH� D� UHOHDVH� FRQWDLQHG� LQ� WKLV�

$JUHHPHQW��

���� :LWK�UHVSHFW�WR�DOO�5HOHDVHG�&ODLPV��WKH�3DUWLHV�DJUHH�WKDW�WKH\�DUH�H[SUHVVO\�ZDLYLQJ�DQG�

UHOLQTXLVKLQJ�WR�WKH�IXOOHVW�H[WHQW�SHUPLWWHG�E\�ODZ��D��WKH�SURYLVLRQV��ULJKWV�DQG�EHQHILWV�

FRQIHUUHG�E\�6HFWLRQ������RI�WKH�&DOLIRUQLD�&LYLO�&RGH��ZKLFK�SURYLGHV���³$�*(1(5$/�

5(/($6(� '2(6� 127� (;7(1'� 72� &/$,06� 7+$7� 7+(� &5(',725� 25�

5(/($6,1*�3$57<�'2(6�127�.12:�25�6863(&7�72�(;,67�,1�+,6�25�+(5�

)$925�$7�7+(�7,0(�2)�(;(&87,1*�7+(�5(/($6(�$1'�7+$7��,)�.12:1�

%<� +,0� 25� +(5�� :28/'� +$9(� 0$7(5,$//<� $))(&7('� +,6� 25� +(5�

6(77/(0(17�:,7+�7+(�'(%725�25�5(/($6('�3$57<´�DQG��E��DQ\�ODZ�RI�DQ\�

VWDWH� RU� WHUULWRU\� RI� WKH� 8QLWHG� 6WDWHV�� IHGHUDO� ODZ� RU� SULQFLSOH� RI� FRPPRQ� ODZ�� RU� RI�
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LQWHUQDWLRQDO�RU�IRUHLJQ�ODZ��WKDW�LV�VLPLODU��FRPSDUDEOH�RU�HTXLYDOHQW�WR�6HFWLRQ������RI�

WKH�&DOLIRUQLD�&LYLO�&RGH��

���� 7KLV�6HWWOHPHQW�VKDOO�QRW�LPSDFW�RU�DFW�DV�D�UHOHDVH�RI�DQ\�FODLP�*RGLYD�PD\�KDYH�DJDLQVW�

DQ\�RI�LWV�LQVXUDQFH�FDUULHUV��

;,�� 7HUPLQDWLRQ�DQG�(IIHFW�RI�7HUPLQDWLRQ�

���� (DFK�3DUW\�VKDOO�KDYH�WKH�ULJKW� WR�WHUPLQDWH�WKLV�6HWWOHPHQW�$JUHHPHQW�LI�� �D�� WKH�&RXUW�

GHQLHV�SUHOLPLQDU\�DSSURYDO�RI�WKLV�6HWWOHPHQW�$JUHHPHQW��RU�JUDQWV�SUHOLPLQDU\�DSSURYDO�

WKURXJK�DQ�RUGHU�WKDW�PDWHULDOO\�GLIIHUV� LQ�VXEVWDQFH�WR�([KLELW���KHUHWR����E�� WKH�&RXUW�

GHQLHV�ILQDO�DSSURYDO�RI�WKLV�6HWWOHPHQW�$JUHHPHQW��RU��F��WKH�)LQDO�$SSURYDO�2UGHU�)LQDO�

-XGJPHQW�GR�QRW�EHFRPH�ILQDO�E\�UHDVRQ�RI�D�KLJKHU�FRXUW�UHYHUVLQJ�ILQDO�DSSURYDO�E\�WKH�

&RXUW��DQG�WKH�&RXUW� WKHUHDIWHU�GHFOLQHV�WR�HQWHU�D�IXUWKHU�RUGHU�RU�RUGHUV�DSSURYLQJ�WKH�

6HWWOHPHQW� RQ� WKH� WHUPV� VHW� IRUWK� KHUHLQ�� ,I� D� 3DUW\� HOHFWV� WR� WHUPLQDWH� WKLV� 6HWWOHPHQW�

$JUHHPHQW�XQGHU�WKLV�SDUDJUDSK��WKDW�3DUW\�PXVW�SURYLGH�ZULWWHQ�QRWLFH�WR�WKH�RWKHU�3DUWLHV¶�

FRXQVHO��E\�KDQG�GHOLYHU\��PDLO��RU�H�PDLO�ZLWKLQ�WHQ������FDOHQGDU�GD\V�RI�WKH�RFFXUUHQFH�

RI�WKH�FRQGLWLRQ�SHUPLWWLQJ�WHUPLQDWLRQ��

���� ,I� WKH�6HWWOHPHQW� LV�QRW�DSSURYHG�� WKH�3DUWLHV�VKDOO�PHHW�DQG�FRQIHU� LQ�JRRG�IDLWK�� LQ�DQ�

HIIRUW� WR� HIIHFWXDWH� WKH� PDWHULDO� WHUPV� RI� WKH� 6HWWOHPHQW� DQG�RU� QHJRWLDWH� D� GLIIHUHQW�

VHWWOHPHQW��FRQVLVWHQW�ZLWK�WKH�3DUWLHV¶�GHVLUH�WR�UHVROYH�WKLV�$FWLRQ��$V�SDUW�RI�WKLV�PHHW�

DQG�FRQIHU�SURFHVV��WKH�3DUWLHV�VKDOO�FRQWDFW�-LOO�6SHUEHU��RU�DQRWKHU�PHGLDWRU�DV�PXWXDOO\�

DJUHHG�E\�WKH�3DUWLHV��

���� 1RWKLQJ�VKDOO�SUHYHQW�3ODLQWLIIV�DQG�RU�*RGLYD�IURP�DSSHDOLQJ�RU�VHHNLQJ�RWKHU�DSSURSULDWH�

UHOLHI�IURP�DQ�DSSHOODWH�FRXUW�ZLWK�UHVSHFW�WR�DQ\�GHQLDO�E\�WKH�&RXUW�RI�)LQDO�$SSURYDO�RI�

WKH�6HWWOHPHQW�� ,Q� WKH�HYHQW�VXFK�DSSHOODWH�SURFHHGLQJV�UHVXOW��E\�RUGHU�RI� WKH�DSSHOODWH�
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FRXUW�RU�E\�DQ�RUGHU� DIWHU� UHPDQG�RU� D� FRPELQDWLRQ� WKHUHRI�� LQ� WKH� HQWU\�RI� DQ�RUGHU�V��

ZKHUHE\� WKH� 6HWWOHPHQW� LV� DSSURYHG� LQ� D� PDQQHU� VXEVWDQWLDOO\� FRQVLVWHQW� ZLWK� WKH�

VXEVWDQWLYH�WHUPV�DQG�LQWHQW�RI�WKLV�6HWWOHPHQW�$JUHHPHQW��DQG�GLVPLVVLQJ�DOO�FODLPV�LQ�WKH�

$FWLRQ�ZLWK�SUHMXGLFH��DQG�RWKHUZLVH�PHHWLQJ�WKH�VXEVWDQWLYH�FULWHULD�RI�WKLV�$JUHHPHQW�IRU�

DSSURYDO�RI�WKH�6HWWOHPHQW��VXFK�RUGHU�VKDOO�EH�WUHDWHG�DV�D�)LQDO�$SSURYDO�2UGHU��

���� ,I�WKLV�6HWWOHPHQW�$JUHHPHQW�LV�WHUPLQDWHG�RU�GLVDSSURYHG��RU�LI�WKH�(IIHFWLYH�'DWH�VKRXOG�

QRW�RFFXU� IRU�DQ\� UHDVRQ�� WKHQ�� �D�� WKLV�6HWWOHPHQW�$JUHHPHQW�DQG�DOO�RUGHUV�HQWHUHG� LQ�

FRQQHFWLRQ�WKHUHZLWK�VKDOO�EH�UHQGHUHG�QXOO�DQG�YRLG��DQG��E��DOO�3DUWLHV�VKDOO�EH�GHHPHG�WR�

KDYH�UHYHUWHG�WR�WKHLU�UHVSHFWLYH�VWDWXV�LQ�WKH�$FWLRQ�DV�RI�WKH�GDWH�DQG�WLPH�LPPHGLDWHO\�

SUHFHGLQJ�WKH�H[HFXWLRQ�RI�WKLV�6HWWOHPHQW�$JUHHPHQW�DQG��H[FHSW�DV�RWKHUZLVH�H[SUHVVO\�

SURYLGHG��WKH�3DUWLHV�VKDOO�VWDQG�LQ�WKH�VDPH�SRVLWLRQ�DQG�VKDOO�SURFHHG�LQ�DOO�UHVSHFWV�DV�LI�

WKLV�6HWWOHPHQW�$JUHHPHQW�DQG�DQ\�UHODWHG�RUGHUV�KDG�QHYHU�EHHQ�H[HFXWHG��HQWHUHG�LQWR��

RU�ILOHG��H[FHSW�WKDW�WKH�3DUWLHV�VKDOO�QRW�VHHN�WR�UHFRYHU�IURP�RQH�DQRWKHU�DQ\�DWWRUQH\V¶�

IHHV�� FRVWV�� DQG� H[SHQVHV� LQFXUUHG� LQ� FRQQHFWLRQ� ZLWK� WKLV� 6HWWOHPHQW�� LQFOXGLQJ� DQ\�

6HWWOHPHQW� 1RWLFH� DQG� $GPLQLVWUDWLRQ� FRVWV� DOUHDG\� LQFXUUHG� E\� WKH� 6HWWOHPHQW�

$GPLQLVWUDWRU��

;,,�� 1RQ�$GPLVVLRQ�RI�)DXOW�RU�/LDELOLW\�

���� 7KLV�$JUHHPHQW��ZKHWKHU� RU� QRW� FRQVXPPDWHG�� DQG� DQ\� FRPPXQLFDWLRQV� H[FKDQJHG�RU�

DFWLRQV�WDNHQ�SXUVXDQW�WR�RU�GXULQJ�WKH�QHJRWLDWLRQ�RI�WKLV�$JUHHPHQW�DUH�IRU�VHWWOHPHQW�

SXUSRVHV�RQO\��1HLWKHU�WKH�IDFW�RI�QRU�WKH�FRQWHQWV�RI�WKLV�$JUHHPHQW�RU�LWV�H[KLELWV��QRU�

DQ\�FRPPXQLFDWLRQV�H[FKDQJHG��QRU�DFWLRQV�WDNHQ��SXUVXDQW�WR�RU�GXULQJ�WKH�QHJRWLDWLRQ�RI�

WKLV� $JUHHPHQW�� VKDOO� FRQVWLWXWH�� EH� FRQVWUXHG� DV�� RU� EH� DGPLVVLEOH� LQ� HYLGHQFH� DV� DQ�
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DGPLVVLRQ�RI� WKH�YDOLGLW\�RI� DQ\�FODLP�DVVHUWHG�RU� IDFW� DOOHJHG� LQ� WKLV�$FWLRQ�RU�RI� DQ\�

ZURQJGRLQJ��IDXOW��YLRODWLRQ�RI�ODZ�RU�OLDELOLW\�RI�DQ\�NLQG�RQ�WKH�SDUW�RI�*RGLYD��

;,,,�� 0LVFHOODQHRXV�

1RQ�$GPLVVLELOLW\�

���� 7KLV�$JUHHPHQW�DQG�DOO�QHJRWLDWLRQV��FRUUHVSRQGHQFH�DQG�FRPPXQLFDWLRQV�OHDGLQJ�XS�WR�

LWV�H[HFXWLRQ��LQFOXGLQJ�FRQILUPDWRU\�GLVFRYHU\��VKDOO�EH�GHHPHG�WR�EH�ZLWKLQ�WKH�SURWHFWLRQ�

RI�)HGHUDO�5XOH�RI�(YLGHQFH�����DQG�DQ\�DQDORJRXV�VWDWH�RU� IHGHUDO� UXOHV�RU�SULQFLSOHV��

1HLWKHU�WKLV�$JUHHPHQW��QRU�DQ\�WHUPV��FRQGLWLRQV��FRQWHQWV�RU�SURYLVLRQV�KHUHRI�RU�H[KLELWV�

KHUHWR�� QRU� DQ\� QHJRWLDWLRQV�� FRUUHVSRQGHQFH� RU� FRPPXQLFDWLRQV� OHDGLQJ� XS� WR� WKH�

H[HFXWLRQ�RI�WKLV�$JUHHPHQW��VKDOO�FRQVWLWXWH�D�SUHFHGHQW�RU�EH�DGPLVVLEOH�IRU�DQ\�SXUSRVH�

LQ� DQ\� SURFHHGLQJ�� SURYLGHG�� KRZHYHU�� WKDW� WKLV�$JUHHPHQW� VKDOO� EH� DGPLVVLEOH� LQ� DQ\�

SURFHHGLQJ� UHODWHG� WR� WKH� DSSURYDO� RI� WKLV� $JUHHPHQW�� WR� HQIRUFH� DQ\� RI� LWV� WHUPV� DQG�

FRQGLWLRQV�� WR�VXSSRUW�RU�GHIHQG� WKLV�$JUHHPHQW� LQ�DQ�DSSHDO� IURP�DQ�RUGHU�JUDQWLQJ�RU�

GHQ\LQJ�)LQDO�$SSURYDO��WR�HQIRUFH�RU�DVVHUW�D�FODLP�RU�GHIHQVH�RI�res judicata� collateral 

estoppel� FODLP�SUHFOXVLRQ�� LVVXH�SUHFOXVLRQ��VHWWOHPHQW�� UHOHDVH��PHUJHU�DQG�EDU��RU�DQ\�

VLPLODU�FODLP�RU�GHIHQVH�DJDLQVW�WKH�3ODLQWLIIV��DQ\�6HWWOHPHQW�&ODVV�0HPEHU��RU�DQ\�WKLUG�

SDUW\��RU�LQ�DQ\�SURFHHGLQJ�LQYROYLQJ�*RGLYD�DQG�DQ\�RI�LWV�LQVXUDQFH�FDUULHUV��

5HVHUYDWLRQ�RI�5LJKWV�

���� 7KLV�6HWWOHPHQW�$JUHHPHQW�LV�PDGH�ZLWKRXW�SUHMXGLFH�WR�WKH�ULJKW�RI�*RGLYD�WR�WDNH�DQ\�

SRVLWLRQ� LQ� LWV� GHIHQVH� RI� WKH� $FWLRQ�� VKRXOG� WKLV� $JUHHPHQW� QRW� EH� DSSURYHG� RU�

LPSOHPHQWHG��

'LVSXWH�5HVROXWLRQ�
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���� ,I�3ODLQWLIIV�RU�&ODVV�&RXQVHO��RQ�EHKDOI�RI�3ODLQWLIIV�RU�DQ\�6HWWOHPHQW�&ODVV�0HPEHU��RU�

*RGLYD¶V� &RXQVHO�� RQ� EHKDOI� RI� *RGLYD�� DW� DQ\� WLPH� EHOLHYH� WKDW� WKH� RWKHU� 3DUW\� KDV�

EUHDFKHG�RU� DFWHG� FRQWUDU\� WR� WKH�$JUHHPHQW�� WKDW� 3DUW\� VKDOO� QRWLI\� WKH� RWKHU�3DUW\� LQ�

ZULWLQJ�RI�WKH�DOOHJHG�YLRODWLRQ��7KH�3DUWLHV�VKDOO�PHHW�DQG�FRQIHU�LQ�JRRG�IDLWK�WR�UHVROYH�

WKH�GLVSXWH��,I�WKH�3DUWLHV�DUH�XQDEOH�WR�UHVROYH�WKHLU�GLIIHUHQFHV�ZLWKLQ�WZHQW\������FDOHQGDU�

GD\V��HLWKHU�3DUW\�VKDOO�ILUVW�FRQWDFW�-LOO�6SHUEHU�WR�WU\�WR�UHVROYH�WKH�GLVSXWH��,I�WKDW�SURYHV�

XQVXFFHVVIXO��WKH�3DUW\�PD\�ILOH�DQ�DSSURSULDWH�PRWLRQ�IRU�HQIRUFHPHQW�ZLWK�WKH�&RXUW���

1RQ�'LVSDUDJHPHQW�

���� &ODVV�&RXQVHO� DQG�&ODVV�5HSUHVHQWDWLYHV� DJUHH� QRW� WR� GLVSDUDJH� RU� RWKHUZLVH� WDNH� DQ\�

DFWLRQ�ZKLFK�FRXOG�UHDVRQDEO\�EH�H[SHFWHG�WR�DGYHUVHO\�DIIHFW� WKH�UHSXWDWLRQ�RI�*RGLYD�

UHJDUGLQJ�WKLV�PDWWHU��*RGLYD�DQG�LWV�DWWRUQH\V�DJUHH�QRW�WR�GLVSDUDJH�RU�RWKHUZLVH�WDNH�DQ\�

DFWLRQ�ZKLFK�FRXOG�UHDVRQDEO\�EH�H[SHFWHG�WR�DGYHUVHO\�DIIHFW�WKH�SHUVRQDO�RU�SURIHVVLRQDO�

UHSXWDWLRQ�RI�&ODVV�&RXQVHO�DQG�&ODVV�5HSUHVHQWDWLYHV�UHJDUGLQJ�WKLV�PDWWHU���

$XWKRULW\�WR�([HFXWH�

���� 7KH� 3DUWLHV� ZDUUDQW� DQG� UHSUHVHQW� WKDW� WKH� 3HUVRQV� H[HFXWLQJ� WKLV� $JUHHPHQW� DUH� GXO\�

DXWKRUL]HG�WR�GR�VR���

6LJQDWXUHV�

���� 7KLV� $JUHHPHQW� PD\� EH� H[HFXWHG� LQ� RQH� RU� PRUH� FRXQWHUSDUWV�� E\� IDFVLPLOH�� 3')��

HOHFWURQLF�PDLO��RU�RULJLQDO�VLJQDWXUH��HDFK�RI�ZKLFK�VKDOO�EH�GHHPHG�DQ�RULJLQDO�DJDLQVW�

WKH�3DUW\�ZKRVH�VLJQDWXUH�LV�SURYLGHG��DQG�DOO�RI�ZKLFK�VKDOO�EH�FRQVLGHUHG�DQ�RULJLQDO�DQG�

WRJHWKHU�VKDOO�FRQVWLWXWH�RQH�DJUHHPHQW�ELQGLQJ�RQ�DOO�3DUWLHV��7KH�3DUWLHV�DJUHHV�WKDW�D�

IDFVLPLOH��3')��RU�HOHFWURQLF�VLJQDWXUHV�VKDOO�EH�GHHPHG�WR�EH�DV�YDOLG�DQG�HQIRUFHDEOH�DV�
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RULJLQDO� LQN� VLJQDWXUHV�� 7KH� 3DUWLHV� IXUWKHU� DJUHH� WKDW� WKH\� PD\� XVH� 'RFX6LJQ�� DQ�

HOHFWURQLF�VLJQDWXUH�WHFKQRORJ\��WR�H[SHGLWH�WKH�H[HFXWLRQ�RI�WKLV�$JUHHPHQW��

$VVLJQPHQW�RI�&ODLPV�

���� 7KH�3DUWLHV�ZDUUDQW�DQG�UHSUHVHQW�WKDW�QR�FODLP�RU�DQ\�SRUWLRQ�RI�DQ\�FODLP�UHIHUHQFHG�RU�

UHOHDVHG�LQ�WKLV�$JUHHPHQW�KDV�EHHQ�VROG��DVVLJQHG��FRQYH\HG��RU�RWKHUZLVH�WUDQVIHUUHG�WR�

DQ\�RWKHU�HQWLW\�RU�3HUVRQ��

5HDGLQJ�DQG�8QGHUVWDQGLQJ�

���� 7KH� 3DUWLHV�ZDUUDQW� DQG� UHSUHVHQW� WKDW� WKH\� KDYH� FDUHIXOO\� UHDG� WKLV�$JUHHPHQW�� KDYH�

FRQVXOWHG�WKHLU�DWWRUQH\V�UHJDUGLQJ�WKLV�$JUHHPHQW��DQG�IXOO\�XQGHUVWDQG�DQG�YROXQWDULO\�

DFFHSW�WKH�WHUPV�DQG�FRQGLWLRQV�RI�WKLV�$JUHHPHQW��

5HOLDQFH�RQ�2ZQ�-XGJPHQW�

���� 7KH�3DUWLHV�ZDUUDQW�DQG�UHSUHVHQW�WKDW�WKH\�KDYH�UHOLHG�XSRQ�WKHLU�RZQ�MXGJPHQW�DQG�WKDW�

RI� WKHLU� OHJDO� FRXQVHO� UHJDUGLQJ� WKH� VXIILFLHQW� DQG� DJUHHG� XSRQ� FRQVLGHUDWLRQ� IRU� WKLV�

$JUHHPHQW� DQG� WKDW�QR�VWDWHPHQW�RU� UHSUHVHQWDWLRQ�E\�DQ\�RI� WKH�RWKHU�3DUWLHV�RU� WKHLU�

DJHQWV��HPSOR\HHV��RIILFHUV��GLUHFWRUV�RU�OHJDO�UHSUHVHQWDWLYHV�LQIOXHQFHG�RU�LQGXFHG�WKHP�

WR�H[HFXWH�WKLV�$JUHHPHQW��

*RYHUQLQJ�/DZ�

���� 7KLV�$JUHHPHQW�VKDOO�EH�FRQVWUXHG�XQGHU�DQG�JRYHUQHG�E\�WKH�ODZV�RI�WKH�6WDWH�RI�1HZ�

<RUN��DSSOLHG�ZLWKRXW�UHJDUG�WR�FKRLFH�RI�ODZ�SULQFLSOHV�WKDW�PD\�RWKHUZLVH�EH�DSSOLFDEOH��

-XULVGLFWLRQ�RI�WKH�&RXUW�

���� 7KH�&RXUW�VKDOO�UHWDLQ�MXULVGLFWLRQ�ZLWK�UHVSHFW�WR�WKH�LQWHUSUHWDWLRQ��LPSOHPHQWDWLRQ�DQG�

HQIRUFHPHQW� RI� WKH� WHUPV� RI� WKLV� $JUHHPHQW� DQG� DOO� RUGHUV� DQG� MXGJPHQWV� HQWHUHG� LQ�

FRQQHFWLRQ�WKHUHZLWK��DQG�WKH�3DUWLHV�DQG�WKHLU�FRXQVHO�KHUHWR�VXEPLW�WR�WKH�MXULVGLFWLRQ�RI�
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WKH� &RXUW� IRU� SXUSRVHV� RI� LQWHUSUHWLQJ�� LPSOHPHQWLQJ� DQG� HQIRUFLQJ� WKH� UHVROXWLRQ�

HPERGLHG�LQ�WKLV�$JUHHPHQW�DQG�DOO�RUGHUV�DQG�MXGJPHQWV�HQWHUHG�LQ�FRQQHFWLRQ�WKHUHZLWK��

,Q�JUDQWLQJ�)LQDO�$SSURYDO��WKH�&RXUW�VKDOO�HQMRLQ�DOO�DFWLRQV�LQ�DQ\�MXULVGLFWLRQ�DJDLQVW�

WKH�5HOHDVHG�3DUWLHV�DV�LV�QHFHVVDU\�WR�SUHVHUYH�WKH�&RXUW¶V�MXULVGLFWLRQ���

(QWLUH�$JUHHPHQW�

���� 7KLV�$JUHHPHQW��LQFOXGLQJ�DOO�H[KLELWV�KHUHWR��VKDOO�FRQVWLWXWH�WKH�HQWLUH�$JUHHPHQW�DPRQJ�

WKH�3DUWLHV�ZLWK�UHJDUG�WR�WKH�VXEMHFW�RI�WKLV�$JUHHPHQW�DQG�VKDOO�VXSHUVHGH�DQ\�SUHYLRXV�

DJUHHPHQWV��UHSUHVHQWDWLRQV��FRPPXQLFDWLRQV�DQG�XQGHUVWDQGLQJV�DPRQJ�WKH�3DUWLHV�ZLWK�

UHVSHFW�WR�WKH�VXEMHFW�PDWWHU�RI�WKLV�$JUHHPHQW��

-RLQW�3UHSDUDWLRQ�

���� 7KLV�$JUHHPHQW�VKDOO�EH�FRQVWUXHG�DV�LI�WKH�3DUWLHV�MRLQWO\�SUHSDUHG�LW��DQG�DQ\�XQFHUWDLQW\�

RU�DPELJXLW\�VKDOO�QRW�EH�LQWHUSUHWHG�DJDLQVW�DQ\�RI�WKH�3DUWLHV��

5HFLWDOV�

���� 7KH�5HFLWDOV�DUH�D�PDWHULDO�SDUW�RI� WKLV�$JUHHPHQW�DQG�DUH� LQFRUSRUDWHG�KHUHLQ� LQ� WKHLU�

HQWLUHW\��

&DSWLRQV�

���� 7KH�FDSWLRQV�XVHG�LQ�WKLV�$JUHHPHQW�DUH�IRU�FRQYHQLHQFH�DQG�LGHQWLILFDWLRQ�SXUSRVHV�RQO\��

DQG�DUH�QRW�SDUW�RI�WKLV�$JUHHPHQW��

$PHQGPHQW�RU�0RGLILFDWLRQ�

���� 7KLV�$JUHHPHQW�PD\�QRW�EH�FKDQJHG��PRGLILHG��RU�DPHQGHG�H[FHSW�LQ�ZULWLQJ�VLJQHG�E\�

DOO�3DUWLHV��RU�WKHLU�VXFFHVVRUV�LQ�LQWHUHVW��DQG�DSSURYHG�E\�WKH�&RXUW��1RWZLWKVWDQGLQJ�WKH�

IRUHJRLQJ�� KRZHYHU�� WKH� FODLPV� SURFHVV� VHW� IRUWK� DERYH� PD\� EH� PRGLILHG� E\� PXWXDO�

DJUHHPHQW�RI�WKH�3DUWLHV�ZLWKRXW�&RXUW�DSSURYDO�DQG�WKH�3DUWLHV�PD\�DJUHH�WR�UHDVRQDEOH�
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H[WHQVLRQV�RI�WLPH�LQ�ZKLFK�WR�DFFRPSOLVK�WKH�WDVNV�UHTXLUHG�E\�WKH�WHUPV�DQG�FRQGLWLRQV�

RI�WKLV�$JUHHPHQW��

&RRSHUDWLRQ�

���� 7KH�3DUWLHV�DQG�WKHLU�FRXQVHO�DJUHH�WR�FRRSHUDWH�IXOO\�ZLWK�RQH�DQRWKHU�DQG�WR�XVH�WKHLU�

EHVW� HIIRUWV� WR� HIIHFWXDWH� WKH� 6HWWOHPHQW�� LQFOXGLQJ� ZLWKRXW� OLPLWDWLRQ� LQ� VHHNLQJ�

SUHOLPLQDU\�DQG�ILQDO�&RXUW�DSSURYDO�RI�WKH�6HWWOHPHQW�HPERGLHG�KHUHLQ��FDUU\LQJ�RXW�WKH�

WHUPV� RI� WKLV� 6HWWOHPHQW�� DQG� SURPSWO\� DJUHHLQJ� XSRQ� DQG� H[HFXWLQJ� DOO� VXFK� RWKHU�

GRFXPHQWDWLRQ�DV�PD\�EH�UHDVRQDEO\�UHTXLUHG�WR�REWDLQ�)LQDO�$SSURYDO�E\�WKH�&RXUW�RI�

WKH�6HWWOHPHQW��

1R�:DLYHU�

���� 7KH�ZDLYHU�RI�DQ\�WHUP�RU�FRQGLWLRQ�RU�EUHDFK�RI�WKLV�$JUHHPHQW�VKDOO�QRW�EH�GHHPHG�WR�

EH�D�ZDLYHU�RI�DQ\�RWKHU�WHUP�RU�FRQGLWLRQ�RU�EUHDFK�RI�WKLV�$JUHHPHQW�DQG�VKDOO�QRW�EH�

GHHPHG�WR�EH�D�FRQWLQXLQJ�ZDLYHU��

3DUWLHV¶�:DLYHU�RI�5LJKW�WR�EH�([FOXGHG�DQG�2EMHFW�

���� 7KH�3DUWLHV�DJUHH�WKDW�E\�VLJQLQJ�WKLV�$JUHHPHQW�WKH\�DUH�ERXQG�WR�WKHVH�WHUPV��7KH�3DUWLHV�

DJUHH� WR� QRW� REMHFW� WR� RU� DSSHDO� IURP� WKLV� $JUHHPHQW� RU� WKH� H[KLELWV� DWWDFKHG� KHUHWR��

3ODLQWLIIV�IXUWKHU�DJUHH�QRW�WR�UHTXHVW�WR�EH�H[FOXGHG�IURP�WKH�&ODVV��

$33529('�$1'�$*5(('�72�%<�7+(�3/$,17,))6�

�

%\��BBBBBBBBBB BBBBBBBB� � 'DWH��BBBBBBBBBBBBBBBBBBBBB�

������6WHYH�+HVVH�

�

%\��BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB� � 'DWH��BBBBBBBBBBBBBBBBBBBBB�

������$GDP�%X[EDXP�
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